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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 4 
(T.D. 85-87) 


Customs Regulations Amendment Adding Ireland and Sweden to 
List of Countries Whose Pleasure Vessels are Entitled To Be 
Issued U.S. Cruising Licenses 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
adding Ireland and Sweden to the list of countries whose pleasure 
vessels may be issued U.S. cruising licenses. Customs has been in- 
formed that yachts used and employed exclusively as pleasure ves- 
sels belonging to any resident of the U.S. are allowed to arrive at 
and depart from ports of both those countries and cruise in the 
waters of both countries without being subjected to formal entry 
and clearance procedures. Therefore, Customs is extending recipro- 
cal privileges to pleasure vessels belonging to any resident of Ire- 
land or Sweden. 


EFFECTIVE DATE: These privileges became effective for Ireland 
on April 1, 1985, and for Sweden on April 23, 1985. 


FOR FURTHER INFORMATION CONTACT: Concerning Ire- 
land—John Mathis, concerning Sweden—Erwin Adler, both in the 
Carriers, Drawback and Bonds Division (202-566-5706), U.S. Cus- 
toms Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


SUPPLEMENTARY INFORMATION: 


Section 4.94(a), Customs Regulations (19 CFR 4.94(a)), provides 
that U.S. vessels documented as yachts, used exclusively for pleas- 
ure, not engaged in any trade, and not violating the customs or 
navigation laws of the U.S. may proceed from port to port in the 
U.S. or to foreign ports without entering and clearing, as long as 
they have not visited hovering vessels. 

Generally, foreign-flag yachts entering the U.S. are required to 
comply with the laws applicable for foreign vessels arriving at, de- 
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parting from, and proceeding between ports of the U.S. However, 
as provided in § 4.94(b), Customs Regulations (19 CFR 4.94(b)), 
pleasure vessels from certain countries may be issued cruising li- 
censes which exempt them from formal entry and clearance proce- 
dures (e.g., filing manifests, obtaining permits to proceed and 
paying entry and clearance fees) at all but the first port of entry in 
the U.S. Yachts or pleasure vessels not carrying passengers or mer- 
chandise in trade are exempt from paying tonnage tax and light 
money in any case pursuant to § 4.21(b\(5), Customs Regulations (19 
CFR 4.21(bX5)). Cruising licenses are available to pleasure vessels of 
countries which extend reciprocal privileges to U.S. pleasure ves- 
sels. A list of these countries is set forth in § 4.94(b). 

By letter dated March 27, 1985, the Embassy of Ireland informed 
Customs Headquarters that the Government of Ireland permits 
yachts used and employed exclusively as pleasure vessels and be- 
longing to any resident of the U.S., to arrive at and depart from 
ports of Ireland and cruise the waters of Ireland without entering 
and clearing Irish Customs, and without the payment of any 
charges for entering or clearing, dues, duty per ton, tonnage taxes 
or charges for cruising licenses. The Carriers, Drawback and Bonds 
Division of Customs is of the opinion that satisfactory evidence has 
been furnished to establish the reciprocity required in § 4.94(b). 
Therefore on April 5, 1985, the Director of that division determined 
that, effective retroactively to April 1, 1985, Ireland should be 
added to the list of countries set forth in § 4.94(b). 

By letter dated April 19, 1985, the Embassy of Sweden informed 
Customs Headquarters that the Government of Sweden permits 
yachts used and employed exclusively as pleasure vessels and be- 
longing to any resident of the U.S., to arrive at and depart from 
ports of Sweden and cruise the waters of Sweden without entering 
and clearing Swedish Customs, and without the payment of any 
charges for entering or clearing, dues, duty per ton, tonnage taxes 
or charges for cruising licenses. The Carriers, Drawback and Bonds 
Division of Customs is of the opinion that satisfactory evidence has 
been furnished to establish the reciprocity required in § 4.94(b). 
Therefore on May 8, 1985, the Director of that division determined 
that, effective retroactively to April 23, 1985, Sweden should be 
added to the list of countries set forth in § 4.94(b). 

By virtue of the authority vested in the President by § 5 of the 
Act of May 28, 1908, 35 Stat. 425, as amended (46 U.S.C. 104), the 
President has delegated the authority to issue these cruising li- 
censes to the Secretary of the Treasury by E.O. 10289, September 
17, 1951. By Treasury Department Order 165-25, the Secretary of 
the Treasury delegated authority to the Commissioner of Customs 
to prescribe regulations relating to § 4.94(b) and other sections of 
the Customs Regulations relating to lists of countries entitled to 
preferential treatment in Customs matters because of reciprocal 
privileges accorded to vessels and aircraft of the U.S. Subsequently, 
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by Customs Delegation Order No. 66 (T.D. 82-201), dated October 
13, 1982, the Commissioner delegated authority to issue these cruis- 
ing licenses and to amend this section to the Assistant Commission- 
er (Commercial Operations), who redelegated this authority to the 
Director, Office of Regulations and Rulings, who then redelegated 
it to the Director, Regulations Control and Disclosure Law Divi- 
sion. 


FINDING 


On the basis of the information received from the Embassies of 
Ireland and Sweden, as described above, it has been determined 
that the U:S. is in possession of satisfactory evidence regarding the 
passage of U.S. pleasure vessels through the ports and waters of 
Ireland and Sweden without their being subjected to formal entry 
and clearance procedures. Therefore, Ireland and Sweden are 
added to the list of countries whose pleasure vessels may be issued 
US. cruising licenses. 


AutTuHority CITATIONS 


This document is the first occasion for Customs to amend a sec- 
tion within Part 4, Customs Regulations (19 CFR Part 4), since the 
Administrative Committee of the Federal Register amended publi- 
cation policies and procedures for authority citations on March 28, 
1985, (50 FR 12462). Accordingly, this document amends the au- 
thority citations for 19 CFR Part 4. 


INAPPLICABILITY OF PuBLic NoTicE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because this amendment merely implements a statutory require- 
ment and involves a matter in which the majority of the public is 
not particularly interested, pursuant to 5 U.S.C. 553(b\B), notice 
and public procedure thereon are unnecessary. Further, for the 
same reasons good cause exists for dispensing with a delayed effec- 
tive date under 5 U.S.C. 553(d\(1). 


THE REGULATORY FLExrIBILITy ACT 


This document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C..601 et seg.). That Act does not apply to any 
regulation such as this for which a notice of proposed rulemaking 
is not required by the Administrative Procedure Act (5 U.S.C. 551 
et seq.) or any other statute. 


EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a major regula- 
tion as defined in § 1(b) of E.O. 12291. Accordingly, a major impact 
analysis is not required. 
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DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SuBsects IN 19 CFR Part 4 
Customs inspection and duties, Imports, Vessels, Yachts. 


AMENDMENTS TO THE REGULATIONS 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The authority citation for Part 4, Customs Regulations (19 
CFR Part 4), is revised to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. 3, 2103: 


§ 4.1 also issued under 46 U.S.C. 163; 

§ 4.2 also issued under 19 U.S.C. 1433, 1441, 1486; 

§ 4.3 also issued under 19 U.S.C. 288, 1434, 1435, 1441, 46 U.S.C. 111; 

§ 4.5 also issued under 19 U.S.C. 1441; 

§ 4.6 also issued under 19 U.S.C. 1585; 

§ 4.7 also issued under 19 U.S.C. 1431, 1489, 1465, 1581(a), 1583, 46 U.S.C. 883a, 883b; 

§4.7a also issued under 19 U.S.C. 1431, 1432, 1439, 1465, 1498, 1584, 46 U.S.C. 674; 

§ 4.8 also issued under 19 U.S.C. 1448, 1486; 

§ 4.9 also issued under 19 U.S.C. 1434, 1435, 42 U.S.C. 269, 46 U.S.C. 677; 

§ 4.10 also issued under 19 U.S.C. 1448, 1451; 

§ 4.12 also issued under 19 U.S.C. 1440, 1584; 

§ 4.14 also issued under 19 U.S.C. 1466, 1498; 

§ 4.15 also issued under 46 U.S.C. 310; 

§ 4.16 also issued under 19 U.S.C. 1435b; 

§ 4.20 also issued under 46 U.S.C. 77, 81, 838-83k, 121, 128, 8103; 

§ 4.21 also issued under 19 U.S.C. 1441; 46 U.S.C. 121-125, 128, 129, 132, 135; 

§ 4.22 also issued under 46 U.S.C. 121, 128, 141; 

§ 4.24 also issued under 46 U.S.C. 2108; 

§ 4.30 also issued under 19 U.S.C. 288, 1446, 1448, 1450-1454, 1490; 

§ 4.31 also issued under 19 U.S.C. 14538, 1586; 

§ 4.32 also issued under 19 U.S.C. 1449; 

§ 4.35 also issued under 19 U.S.C. 1447; 

§ 4.36 also issued under 19 U.S.C. 1431, 1457, 1458, 46 U.S.C. 100; 

§ 4.37 also issued under 19 U.S.C. 1448, 1457, 1490; 

§ 4.38 also issued under 19 U.S.C. 1448, 1505; 

§ 4.39 also issued under 19 U.S.C. 1432, 1446; 

§ 4.40 also issued under 19 U.S.C. 1446; 

§ 4.50 also issued under 19 U.S.C. 1431; 

§ 4.65a also issued under 46 U.S.C. 86-86i, 88-88; 

§ 4.66 also issued under 46 U.S.C. 91; 

§ 4.66a also issued under 33 U.S.C. 1321, 46 U.S.C. 91; 

§ 4.66b also issued under 33 U.S.C. 407, 1321; 

§ 4.68 also issued under 46 U.S.C. 674, 817d, 817e; 

§ 4.74 also issued under 46 U.S.C. 91; 

§ 4.75 also issued under 46 U.S.C. 91; 

§ 4.80 also issued under 46 U.S.C. 13, 251, 289, 319, 802, 808, 883, 883-1; 

§ 4.81 also issued under 19 U.S.C. 1433, 1439, 1442, 1443, 1444, 1486; 46 U.S.C. 251, 
313, 314, 883; 

§ 4.81a also issued under 46 U.S.C. 883; 
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§ 4.82 also issued under 19 U.S.C. 293, 294; 46 U.S.C. 123; 

§ 4.83 also issued under 46 U.S.C. 91, 111, 123; 

§ 4.84 also issued under 19 U.S.C. 1433, 1435, 1437, 46 U.S.C. 91, 313, 314, 883-1; 

§ 4.85 also issued under 19 U.S.C. 1439, 1442, 1443, 1444, 1623; 

§ 4.86 also issued under 19 U.S.C. 1442, 1443, 1444; 

§ 4.88 also issued under 19 U.S.C. 1442, 1622, 1623; 

§.4.93 also issued under 19 U.S.C. 1322(a), 46 U.S.C. 883; 

§ 4.94 also issued under 19 U.S.C. 1433, 1434, 1435, 1441, 46 U.S.C. 91, 104, 313, 314; 
§ 4.98 also issued under 31 U.S.C. 9701; 

§ 4.100 also issued under 19 U.S.C. 1706. 


2. All other statutory authority cited at the end of various sec- 
tions in Part 4 are removed. 

3. Section 4.94(b), Customs Regulations (19 CFR 4.94(b)), is 
amended by inserting, in appropriate. alphabetical order, the word, 
“Treland”, and the word, “Sweden”, to the list of countries whose 
yachts or pleasure vessels may be issued U.S. cruising licenses. 


Date: May 10, 1985. 
Marvin M. AMERNICK, 
Acting Director, 
Regulations Control and Disclosure Law Division. 


[Published in the Federal Register, May 21, 1985 (50 FR 20900)] 


(T.D. 85-88) 
Customhouse Broker’s License—Cancellation 


Cancellation of Customhouse Broker’s License No. 5081 


Notice is hereby given that the Commissioner of Customs, on 
May 13, 1985, pursuant to section 641, Tariff Act of 1930, as amend- 
ed (19 U.S.C. 1641), and Part 111 of the Customs Regulations, as 
amended (19: CFR Part 111), canceled-with prejudice the individual 
customhouse broker’s license No. 5081 issued to Michael Alan 
Baker, Los Angeles, California, on November 14, 1974, for the Cus- 
toms District of Los Angeles, California. The decision is effective as 
of May 13, 1985. 

WILLIAM VON Raas, 
- Commissioner of Customs. 


[Published in the Federal Register, May 17, 1985 (50 FR 20644)] 








U.S. Customs Service 


General Notice 


Performance Review Boards 


Appointment of Members 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces the appointment of the mem- 
bers of the U.S. Customs Service Performance Review Boards 
(PRB’s) in accordance with 5 U.S.C. 4313(c\(4). The purpose of the 
PRB’s is to review senior executive employees’ performance and 
make recommendations regarding performance and performance 
awards. 


DATE: The Performance Review Boards become effective on May 
15, 1985. 


FOR FURTHER INFORMATION CONTACT: John L. Heiss, Direc- 
tor, Office of Human Resources, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Room 3417, Washington, D.C., (202) 566-5563. 


SUPPLEMENTARY INFORMATION: 


There are two Performance Review Boards in the U.S. Customs 
Service as follows: 


1. The Performance Review Board to review Senior Execu- 
tives rated by the Commissioner and Deputy Commissioner is 
composed of the following members: 

Stephen E. Higgins—Director, Bureau of Alcohol, Tobacco 
and Firearms 

John W. Mangels—Director, Office of Operations, Depart- 
ment of Treasury 

Larry B. Sheafe—Assistant Director (Investigations), U.S. 
Secret Service 

Edward T. Stevenson—Deputy Assistant Secretary (Oper- 
ations), Department of Treasury 

Richard Wassenaar—Assistant Commissioner (Criminal In- 
vestigations), Internal Revenue Service 


2. The Performance Review Board to review all other Senior 
Executives is composed of the following members: 


George C. Corcoran, Jr.—Assistant Commissioner, Office of 
Enforcement, U.S. Customs Service 
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William Green—Assistant Commissioner, Office of Inter- 
nal Affairs, U.S. Customs Service 

Eugene H. Mach—Assistant Commissioner, Office of In- 
spection and Control, U.S. Customs Service 

Robert P. Schaffer—Assistant Commissioner, Office of 
Commercial Operations, U.S. Customs Service 

James W. Shaver—Assistant Commissioner, Office of 
International Affairs, U.S. Customs Service 

D. Lynn Gordon—Acting Comptroller, U.S. Customs Serv- 


ice 

John L. Heiss—Director, Office of Human Resources, U.S. 

ms Service 

Robert N. Battard—Regional Commissioner, Southeast 
Region, U.S. Customs Service 

William J. Griffin—Regional Commissioner, Northeast 
Region, U.S. Customs Service 

John R. Grimes—-Regional Commissioner, South Central 
Region, U.S. Customs Service 

Donald Kelly—Regional Commissioner, Southwest Region, 
U.S. Customs Service 

Richard McMullen—Regional Commissioner, North Cen- 
tral Region, U.S. Customs Service 

Dennis T. Snyder—Regional Commissioner, New York 
Region, U.S. Customs Service 

Quintin L. Villanueva, Jr., Regional Commissioner, Pacific 
Region, U.S. Customs Service 


Date: May 9, 1985. 


WILLIAM VON Raas, 
Commissioner of Customs. 


[Published in the Federal Register, May 14, 1985 (50 FR 20160)] 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 115 


Certification of Cargo Containers and Road Vehicles Pursuant to 
International Conventions 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to reflect the transfer of functions concerning certification 
of containers and road vehicles for transportation under Customs 
seal, pursuant to international Customs conventions, from the Sec- 
retary of Transportation (acting through the Coast Guard) to the 
Secretary of the Treasury (acting through the Customs Service). 
This transfer is mandated by Executive Order 12445 of October 17, 
1983. 

This notice invites public comment with respect to this proposal. 
DATE: Comments should be received on or before July 15, 1985. 


ADDRESS: Comments (preferably in triplicate) should be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Donald Reusch, 
Office of Regulations and Rulings (202-566-5706) or Arnold L. Sar- 
asky, Office of Inspection and Control, (202-566-8648), U.S. Cus- 
— Service, 1301 Constitution Avenue, NW., Washington, D.C. 
0229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By Executive Order 11459, published in the Federal Register 
(34 FR 5057), March 11, 1969, the President designated the Secre- 
tary of Transportation to take all necessary actions to administer 
the approval and certification of containers and vehicles for Inter- 
national Transport of Goods Under Cover of TIR Carnets (TIR Con- 
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vention), done at Geneva on January 15, 1959 (TIAS 6633), and the 
Customs Convention on Containers, done at Geneva on May 18, 
1956 (TIAS 6634). Actual administration was undertaken by the 
Commandant of the U.S. Coast Guard and regulations setting forth 
the specific requirements are contained in title 49, Code of Federal 
Regulations, Parts 420 through 424 (49 CFR Parts 420 through 424). 

On October 17, 1983, the President signed E.O. 12445, transfer- 
ring the administration of approval and certification of containers 
and road vehicles to the Secretary of the Treasury. In addition to 
the two Conventions previously mentioned, the E.O. mandates the 
administration of a third, the Customs Convention on the Interna- 
tional Transport of Goods Under Cover of TIR Carnets (TIR Con- 
vention), done at Geneva on November 14, 1975 (TIAS), which re- 
places the 1959 convention as to signatories to both conventions. 

Under this program, owners and operators of containers and 
road vehicles may choose to submit the conveyances (containers or 
road vehicles) themselves, or a proposed design for such convey- 
ances, to various Certifying Authorities worldwide for approval. 
Three such Certifying Authorities, all named in the proposed regu- 
lations, would be designated by the Commissioner of Customs to 
perform the examination and certification functions for the USS. 
The proposed regulations set forth the specifics of the certification 
program, and the approval of a conveyance would merely expedite 
the movement of the container and the merchandise contained 
therein. 

The regulations by which the Coast Guard administered this 
area did not reflect the provisions of the TIR Convention, 1975, and 
did not distinguish between Convention provisions applicable to 
road vehicles and those applicable to containers. The five parts pre- 
viously codified in the Coast Guard Regulations (49 CFR Parts 420- 
424), have been re-designated as Subparts A through F of new Part 
115, Customs Regulations (19 CFR Part 115). References to Com- 
mandant of the Coast Guard have been changed to Commissioner 
of Customs, and section references within the regulations have 
been changed to reflect the recodification. 

The proposed regulations do not include the Oceanographic Soci- 
ety, Inc., which was listed in § 421.1, Coast Guard Regulations (49 
CFR 421.1), as a designated Certifying Authority. They cannot be 
located and are therefore presumed to no longer exist. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ed will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 553), § 1.6, Treasury Depart- 
ment Regulations (31 CFR 1.6), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
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Customs Headquarters, Room 2426, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


E.O 12291 anp ReGuLatory FiLexipmiry Act 


Inasmuch as Customs does not believe that the proposal meets 
the criteria for a “major rule” within the meaning of § 1(b) of E.O. 
12291, a regulatory impact analysis has not been prepared. 

It has not been determined whether the proposed regulation 
would have a significant economic impact on a substantial number 
of small entities within the meaning of the Regulatory Flexibility 
Act (5 U.S.C. 601-612). However, we will continue to review this 
matter and will consider any comments submitted thereon before 
issuing a final rule. 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, Office of Regulations and Rulings, Cus- 
toms Headquarters. However, personnel from other Customs offices 
participated in its development. 


List or SuBsects In 19 CFR Part 115 


Cargo vessels, Coastal zone, Freight, Harbors, Maritime carriers, 
Vessels. 


AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Chapter I of title 19, Code of Federal 
Regulations (19 CFR Chapter I, by adding a new Part 115 to read 
as follows: 


PART 115—CARGO CONTAINER AND ROAD VEHICLE CERTIFICATION 
PURSUANT TO INTERNATIONAL CUSTOMS CONVENTIONS 


Suspart A—GENERAL 


Purpose. 

Application. 
Definitions. 
Conflicting provisions. 


Suspart B—ApDMINISTRATION 


Designated Certifying Authorities. 
Designation of additional Certifying Authorities. 
Certifying Authorities responsibilities—road vehicles. 
Certifying Authorities responsibilities—containers. 
Certificate of approval. 
Establishment of fees. 
Records maintained by Certifying Authority. 
Records to be furnished Customs. 
Meetings on program. 
Reports by road vehicle or container manufacturer. 
Notification of Certifying Authority by manufacturer. 
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115.17 Appeal to Commissioner of Customs. 
115.18 Decision of Commissioner of Customs final. 


Susrpart C—PRocepuRES FOR APPROVAL OF CONTAINERS BY DESIGN TYPE 


115.25 General. 

115.26 Eligibility. 

115.27 Where to apply. 

115.28 Application for approval. 

115.29 Plan review. 

115.30 Technical requirements for containers by design type. 
115.31 Examination, inspection, and testing. 

115.32 Approval plates. 

115.33 Termination of approval. 


Suppart D—Procepures FoR APPROVAL OF CONTAINERS AFTER MANUFACTURE 


115.387 General. 

115.38 Application. 

115.39 Eligibility. 

115.40 Technical requirements for containers. 

115.41 Certificate of approval for containers approved after manufacture. 
115.42 Approval plates. 

115.43 Termination of approval. 


Suspart E—PRocEDURES FOR APPROVAL OF INDIVIDUAL ROAD VEHICLES 


115.48 General. 

115.49 Application. 

115.50 Elgibility. 

115.51 Technical requirements. 
115.52 Approval. 

115.53 Certificate of approval. 
115.54 Renewal of certificate. 
115.55 Termination of approval. 


Suppart F—PrRocepuRES FOR APPROVAL OF ROAD VEHICLES BY DESIGN TYPE 


115.60 General. 

115.61 Eligibility. 

115.62 Where to apply. 

115.63 Application for approval. 

115.64 Plan review. 

115.65 Technical requirements for road vehicles by design type. 
115.66 Examination, inspection, and testing. 

115.67 Approval certificate. 

115.68 Termination of approval. 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1624; E.O. 12445 of October 17, 1983. 


Suspart A—GENERAL 


$115.1 Purpose. 


This chapter establishes procedures for certifying containers and 
road vehicles in conformance with the Customs Convention on Con- 
tainers (1956) (TIAS 6634), the Customs Convention on the Interna- 
tional Transport of Goods Under Cover of TIR Carnets (1959) (TIAS 
6633), and the Customs Convention on the International Transport 
of Goods Under Cover of TIR Carnets, November 14, 1975 (TIAS), 
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by applying the procedures and technical conditions set forth in 
the annexes to these conventions. 


$115.2 Application. 


(a) Certification of containers and road vehicles for international 
transport under Customs seal is voluntary. This chapter does not 
require certification of containers and road vehicles. 

(b) The Customs Convention on the International Transport of 
Goods Under Cover of TIR Carnets (TIR Convention), January 15, 
1959 (20 UST 184, TIAS 6633), requires that the approval of road 
vehicles be made by competent authorities of the country in which 
the owner or carrier is a resident or is established, and that con- 
tainers should be similarly approved by the competent authority of 
the country where it is first used for transport under Customs seal. 
The Customs Convention on Containers, May 18, 1956 (20 UST 301, 
TIAS 6634), requires that the approval of containers be made by 
competent authorities of the country in which the owner is a resi- 
dent or is established or by those of the country where the contain- 
er is used for the first time. for transport under Customs seal. The 
TIR Convention, 1975, generally provides that a road vehicle, or a 
container for which approval at a stage after manufacture is de- 
sired, shall be approved by the competent authority where the ve- 
hicle or container is located or where the vehicle is registered. The 
1975 TIR Convention also provides that the Certifying Authority of 
the country of manufacture, if that country is a contracting party 
to the Convention, may approve a series of road vehicles or con- 
tainers presented for design type approval. The Certifying Author- 
ity where the owner is a resident or is established may approve 
road vehicles and containers presented to it for approval by design 
type if such road vehicle is manufactured in the territory of a non- 
contracting party. If approval after manufacture is desired, the 
container shall be presented to the Certifying Authority of the 
country where the container is located. The procedures for apply- 
ing for certification are contained in §§ 115.28, 115.38, 115.49, and 
115.63 of this part. 


§115.3 Definitions. 

For the purposes of this part— 

(a) Certifying Authority. “Certifying Authority” means a nonprof- 
it firm or association designated by the Commissioner of Customs 
to certify containers and road vehicles for international transport 
under Customs seal. 

(b) Commissioner. “Commissioner” means the Commissioner of 
Customs. 

(c) Container. “Container” means an article of transport equip- 
ment (lift van, portable tank, or other similar structure). 

(1) Fully or partially enclosed to constitute a compartment in- 
tended for containing goods; 
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(2) Of a permanent character and strong enough to be suitable 
for repeated use; 

(3) Specifically designed to facilitate the carriage of goods by one 
or more modes of transport, without intermediate reloading; 

(4) Designed for ready handling, particularly its transfer from 
one mode of transport to another; 

(5) Designed to be easily filled and emptied; and 

(6) Having an internal volume of 1 cubic meter (35.3 cubic feet) 
or more. 

(d) Manufacturer. “Manufacturer” means an organization or 
person constructing containers or road vehicles for certification in 
accordance with this chapter. 

(e) Prototype. “Prototype” means a sample unit of a series of 
identical containers or road vehicles all built so far as practical 
under the same conditions. 

(f) Road vehicle. “Road Vehicle’’, as defined in Chapter 1, Article 
1 of the Customs Convention on the International Transport of 
Goods Under Cover of TIR Carnets (TIR Convention), November 14, 
1975 (TIAS), means not only any power-driven road vehicle but also 
any trailer or semi-trailer designed to be coupled to it. 

(g) Customs and TIR Plan. “Customs and TIR Plan” means the 
drawing of a vehicle or container that illustrates each requirement 
in §§ 115.30, 115.40, 115.51, or 115.65, as appropriate to this part. 

(h) The definitions in the subject Conventions shall be considered 
applicable to terms not specifically defined above. 


$115.4 Conflicting provisions. 

The provisions of the most recent TIR Convention shall apply in 
the event of conflict between it and an earlier TIR Convention cov- 
ered by these regulations. 


SuBPART B—ADMINISTRATION 


$115.6 Designated Certifying Authorities. 

(a) The American Bureau of Shipping, 65 Broad St., New York, 
New York 10004. 

(b) International Cargo Gear Bureau, Inc., 17 Battery Place, New 
York, New York 10004. 

(c) The National Cargo Bureau, Inc., One World Trade Center, 
Suite 2757, New York, New York 10048. 


$115.7 Designation of additional Certifying Authorities. 


(a) The Commissioner may designate as a Certifying Authority 
any nonprofit firm or association that he finds competent to carry 
out the functions of §§ 115.8 through 115.14 of this subpart. 

(b) Any designation may be terminated by the Commissioner. 


$115.8 Certifying Authorities responsibilities—road vehicles. 


(a) General. 
Road vehicles may be approved individually or by design type. 
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(b) Individual approval. 

The Certifying Authority to whom a road vehicle is submitted for 
approval shall inspect such road vehicle produced in accordance 
with the general rules contained in Annex 3 of the TIR Conven- 
tion, 1975. 

(c) Design type approval. 

The Certifying Authority to whom a road vehicle is submitted for 
design type approval shall examine the drawings and detailed 
design specifications submitted with the application for approval. 
The Certifying Authority shall advise the applicant of any changes 
that must be made to the proposed design type in order that ap- 
proval may be granted. The Certifying Authority shall examine 
one or more vehicles to confirm that such vehicles comply with the 
technical conditions contained in Annex 2 of the TIR Convention, 
1975. The Certifying Authority shall notify the applicant of its deci- 
sion to grant design type approval, and it shall issue an approval 
certificate complying with Annexes 3 and 4 of the TIR Convention, 
1975. 

(d) Supplementary examinations. 

If a road vehicle approved by design type is the subject of an ex- 
tended production run or several production runs under one certifi- 
cate of approval, the Certifying Authority shall confirm by exami- 
nation of one or more road vehicles during the manufacturing proc- 
ess, or by other means, that such vehicles continue to meet the ap- 
proved drawings and detailed design specifications and the techni- 


cal requirements of Annex 2 of the TIR Convention, 1975. 


§115.9 Certifying Authorities responsibilities—containers. 


(a) General. 

Containers may be approved for transport under seal by design 
type at the manufacturing stage or at a stage subsequent to manu- 
facture. 

(b) Design type approval. 

The Certifying Authority to whom a container is submitted for 
design type approval shall examine the drawings and detailed 
design specifications submitted with the application for approval. 
The Certifying Authority shall advise the applicant of any changes 
that must be made to the proposed design type so that approval 
may be granted. The Certifying Authority shall examine one or 
more containers to confirm that such containers comply with the 
technical requirements of Part 1, Annex 7, TIR Convention, 1975, 
and Annex 1 of the Customs Convention on Containers, 1956. The 
Certifying Authority shall issue a certificate authorizing the appli- 
cant to affix an approval plate, as described in Annex 7 of the TIR 
Convention, 1975, for all containers manufactured in conformity 
with the specifications of the type of container approved. This cer- 
tificate shall comply with the model certificate in Appendix 2, Part 
11, Annex 7 of the TIR Convention, 1975. When approval of a con- 
tainer is granted under the Customs Convention on Containers 


474-582 0 - 85 - 2 
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(1956), the Certifying Authority shall issue a certificate conforming 
to the model shown in Annex 2 of that Convention. 

(c) After manufacture. 

The Certifying Authority to whom containers are submitted for 
approval after manufacture, shall examine as many containers as 
necessary to ascertain that they comply with the technical condi- 
tions prescribed in Part 1, Annex 7, TIR Convention, 1975, and 
Annex 1 of the Customs Convention on Containers, 1956. The Certi- 
fying Authority shall issue a certificate of approval authorizing the 
applicant to affix an approval plate to the specific number or series 
of containers being approved. The certificate shall comply with the 
model certificate of approval in Appendix 3, Part 11, Annex 7, TIR 
Convention, 1975. When approval of a container is granted under 
the Customs Convention on Containers (1956), the Certifying Au- 
thority shall issue a certificate conforming to the model shown in 
Annex 2 of that Convention. 

(d) Supplementary examinations. 

If a road vehicle approved by design type is the subject of an en- 
tended production run or several production runs under one certifi- 
cate of approval, the Certifying Authority shall confirm by exami- 
nation of one or more road vehicles during the manufacturing proc- 
ess, or by other means, that such vehicles continue to meet the ap- 
proved drawings and detailed design specifications and the techni- 
cal requirements of Annex 2 of the TIR Convention, 1975. 


$115.10 Certificate of approval. 


A Certifying Authority shall issue a certificate of approval by 
design type for a specified number or unlimited series of containers 
that are approved in accordance with the procedures contained in 
§§ 115.29, 115.31, 115.38, 115.41, 115.49, 115.52, 115.63 and 115.66 of 
this part. 

(a) Road vehicles. 

A Certifying Authority shall issue a certificate of approval con- 
forming to the model in Annex 4 of the 1975 TIR Convention for 
vehicles submitted for individual or design type approval if it is 
satisfied that the vehicles comply with the technical conditions pre- 
scribed in Annex 2 of the TIR Convention, 1975. 

(b) Containers. 

(1) Approval after Manufacture. 

A Certifying Authority shall issue a certificate of approval con- 
forming to the model in Appendix 3 to Annex 7 of the TIR Conven- 
tion, 1975, for containers approved at a stage after manufacture, 
when it has ascertained that the containers comply with the tech- 
nical conditions prescribed in Annex 7 of the TIR Convention, 1975. 
The certificate shall be valid for the number of containers ap- 
proved. 

(2) Design type approval. 

A Certifying Authority shall issue a single certificate of approval 
conforming to the model in Appendix 2, Annex 7 of the TIR Con- 
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vention, 1975, for containers approved by design type when it has 
been ascertained that the container type complies with the techni- 
cal conditions prescribed in Annex 7 of the 1975 TIR Convention. 
The certificate shall be valid for all containers manufactured in 
conformity with the specifications of the type approved. 

(c) Provisions common to both approval procedures. 

(1) The certificate of approval issued pursuant to paragraphs (a) 
and (b) of this section shall be valid for either the specific number 
of containers approved, or for an unlimited series of containers of 
the approved type. 


§ 115.11 Establishment of fees. 


(a) Each Certifying Authority shall establish and file with the 
Commissioner a schedule of fees for the performance of the certifi- 
cation procedures under this chapter. The fees shall be based on 
the costs (including transportation expense) actually incurred by 
the Certifying Authority. The fees are subject to approval by the 
Commissioner before their use by the Certifying Authority. 

(b) Each Certifying Authority shall make available a schedule of 
its fees approved by the Commissioner. In addition, the schedules 
of approved fees for all the Certifying Authorities are available 
from the Headquarters, U.S Customs Service, Office of Inspection 
and Control, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


§ 115.12 Records maintained by Certifying Authority. 

(a) Each Certifying Authority shall maintain— 

(1) A copy of each individual certificate of approval issued, to- 
gether with a copy of the plans (in case of design type approval) 
and the application to which the approval refers, along with any 
information submitted by the manufacturer for the certification of 
a container or a road vehicle. 

(2) A record of each serial number assigned and affixed by the 
manufacturer to the road vehicles and containers manufactured 
under a design type approval and containers approved at a stage 
after manufacture; 

(b) The Commissioner may examine the Certifying Authority’s 
files required by paragraph (a) of this section. 


§ 115.13 Records to be furnished Customs. 


Each Certifying Authority shall furnish the Headquarters, U.S. 
Customs Service, Office of Inspection and Control, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229, unless waived by Cus- 
toms; 

(a) A copy of each issued certificate of approval for containers by 
design type and a copy of the plans and application to which the 
approval refers; 

(b) A copy of each issued individual approval for a container or 
road vehicle. 
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$115.14 Meeting on program. 

If determined necessary by Customs, each Certifying Authority’s 
representative for certification functions shall meet, after notice, 
with the Commissioner to review their administration of the certi- 
fication program. 


$115.15 Reports by road vehicle or container manufacturer. 

Each manufacturer shall forward to the appropriate Certifying 
Authority, quarterly or when otherwise requested by that Author- 
ity: 

(a) The registration number or other identifying information 
of road vehicles, or serial numbers assigned to containers man- 
ufactured under a certificate of approval by design type; and 

(b) An attestation that each road vehicle or container to 
which a serial number was assigned was manufactured in full 
compliance with the certificate of approval by design type. 


§115.16 Notification of Certifying Authority by manufacturer. 

In order that the Certifying Authority can schedule an appropri- 
ate inspection, the manufacturer shall give notification to that Au- 
thority before each production run of road vehicles or containers to 
be built pursuant to plans approved by the Certifying Authority, or 
revised plans (approved or unapproved). 


$115.17 Appeal to Commissioner of Customs. 

(a) Any manufacturer, carrier, or owner may, within 30 days 
after he has been notified by a Certifying Authority of an adverse 
determination, including any review provided, appeal that determi- 
nation to the Commissioner. 

(b) Any determination which is appealed remains in effect pend- 
ing a decision by the Commissioner. 


§ 115.18 Decision of Commissioner of Customs final. 


The decision of the Commissioner on any matter appealed to him 
is final. 


SUBPART C—PROCEDURES FOR APPROVAL OF CONTAINERS BY 
DESIGN TYPE 


$115.25 General. 

The Certifying Authority shall, at the request of a manufacturer 
or an owner, evaluate containers for approval by design type 
during the manufacturing stage. 


§ 115.26 Eligibility. 


Any manufacturer of containers which will be manufactured in a 
type series from a standard design and specifications so that each 
container has identical characteristics, may apply for an approval 
by design type. 
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§ 115.27 Where to apply. 


A manufacturer may apply for approval of a container by design 
type to a Certifying Authority of the country in which the contain- 
er is manufactured if such country is a contracting party to the 
TIR Convention, 1975. An owner may apply for approval of a con- 
tainer by design type to a Certifying Authority of the country in 
which he is a resident or is established, if the container is manufac- 
tured in the territory of a country which is not a contracting party 
to the TIR Convention, 1975. 


$115.28 Application for approval. 


Each application by a manufacturer or an owner for certification 
of a container by design type must include— 

(a) Four copies, each no larger than 3 feet by 4 feet, of the Cus- 
toms and TIR plan; 

(b) Customs and TIR plan number; 

(c) Four copies of the specifications which include the following 
information: 


(1) The name and address of the manufacturer or the 
owner; and 
(2) A description of the container including the— 
(i) Type of construction; 
(ii) Dimensions; 
(iii) Material of construction; 
(iv) Coating system used; 
(v) Identification marks and numbers; and 
(vi) Tare weight; 

(d) The location and date for inspection; and 

(e) A statement signed by the manufacturer that— 

(1) A container of the design type concerned is available for in- 
spection and approval by the Certifying Authority before, during, 
and after the production run; 

(2) Notification will be given to the Certifying Authority of each 
change in the design before adoption; and 

(3) Each container will be marked with— 

(i) The metal plate required in § 115.32; 

(ii) The identification number or letter of the design type as- 
signed by the manufacturer; and 

(iii) The serial number of the container assigned by the manufac- 
turer. 

(f) A statement by the owner that it is a resident or is established 
in the U.S. as evidenced by incorporation, registration, or the con- 
duct of substantial business activities within the U.S., its territo- 
ries, or possessions. 


§ 115.29 Plan review. 


(a) A manufacturer or owner who wants containers to be ap- 
proved by design type must submit the plans and specifications for 
the container to the Certifying Authority. 
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(b) The Certifying Authority that examines the plans and specifi- 
cations submitted in accordance with paragraph (a) of this section 
shall— 

(1) Approve the plans and specifications in accordance with the 
requirements of § 115.30 and arrange to inspect a container in ac- 
cordance with § 115.31; or 

(2) Advise the applicant of any necessary changes to be made for 
compliance with the requirements of § 115.30. 

(c) If changes in the design of the container are made during pro- 
duction but after approval of the plans and specifications by the 
Certifying Authority, the manufacturer shall immediately notify 
the Certifying Authority and furnish it with “as-built” drawings of 
the container so that the plans can be reviewed and one or more 
containers inspected during the production stage to confirm that 
they continue to comply with the requirements of § 115.30. 


§ 115.30 Technical requirements for containers by design type. 


The plans and specifications of a container that are submitted in 
accordance with the requirements contained in § 115.29, and the 
one or more containers that are inspected in accordance with the 
requirements of § 115.31 must comply with the requirements of 
Annex 6 of the Customs Convention on the International Transport 
of Goods Under Cover of TIR Carnets (TIR Convention), November 
14, 1975 (TIAS). Copies of Annex 6 may be obtained from the Head- 
quarters, U.S. Customs Service, Office of Inspection and Control, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 


$115.31 Examination, inspection, and testing. 


(a) Before the issuance of a certificate of approval by design type, 
the Certifying Authority shall: 


(1) Make a physical examination of one or more containers of 
the production series concerned; 

(2) Assure itself as to the adequacy of the manufacturer’s 
system to control quality of materials used, manufacturing 
methods, and finished containers; and 

(3) Require the manufacturer to make available to the Certi- 
fying Authority records of material, including affidavits fur- 
nished by suppliers. 


(b) The Certifying Authority shall conduct such examinations, in- 
spections, and tests of the production run containers as it deems 
necessary. 
$115.32 Approval plates. 


(a) The manufacturer shall affix, in a clearly visible place on or 
near one of the doors or other main openings of each container 
manufactured to the approved design, a metal approval plate meas- 
uring at least 20 by 10 centimeters (7.8 by 3.9 inches). The follow- 
= — be embossed on or stamped into the surface of the approv- 

plate: 
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(1) “Approved for transport under Customs seal.” 

(2) “USA/(@umber of the certificate of approval)/(last two 
digits of year of approval).” (eg. “USA/1600/84” means 
“United States of America certificate of approval number 1600, 
issued in 1984).” 

(3) Identification of the type of container and of the number 
of the container in the type series. 

(4) The serial number assigned to the container by the manu- 
facturer (manufacturer’s number). 


$115.33 Termination of approval. 


Any container, the essential features of which are changed, shall 
no longer be covered by the design type approval. Such a container 
may be made available to a Certifying Authority for inspection and 
individual approval in accordance with subpart D of this part. 
However, repairs in kind do not constitute a change of the essen- 
tial features. 


SuBPART D—PROCEDURES FOR APPROVAL OF CONTAINERS AFTER 
MANUFACTURE 


§ 115.37 General. 


This subpart provides for the approval and certification of con- 
tainers after manufacture, and for those altered so as to void their 


design type approval. 
§ 115.38 Application. 


A written request for approval of a container after manufacture 
may be made by the owner or operator to a Certifying Authority 
and must include the following: 


(a) Type of container; 

(b) Name and business address of applicant; 

(c) Identification marks and numbers; 

(d) Tare weight; 

(e) Nominal overall dimensions in centimeters; 

(f) Type of construction and essential particulars of structure 
(nature of materials, parts which are reinforced, whether bolts 
are riverted or welded, and similar matters); and 

(g) Proposed location and date for inspection of container. 


$115.39 Eligibility. 

Containers to be approved after the manufacturing stage may be 
submitted to a Certifying Authority by the owner or operator for 
inspection— 

(a) In the country in which the owner or operator is a resident or 
is established; 

(b) In the country in which the container is used for the first 
time for transport under Customs seal; or 

(c) In a country in which the owner or operator is able to produce 
the containers for which approval is sought. 
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$115.40 Technical requirements for containers. 

A container that is submitted for inspection for approval after 
manufacture, must comply with the requirements of Annex 7 of 
the Customs Convention on the International Transport of Goods 
Under Cover of TIR Carnets (TIR Convention), November 14, 1975 
(TIAS). Copies of Annex 7 may be obtained from the Headquarters, 
U.S. Customs Service, Office of Inspection and Control, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229. 


§ 115.41 Certificate of approval for containers approved after 
manufacture. 
The Certifying Authority shall issue an individual certificate of 
approval for each container that meets the requirements in 
§ 115.40. 


$115.42 Approval plates. 


The owner or operator applicant shall, upon receipt of a certifi- 
cate of approval from the Certifying Authority, affix an approval 
plate in the manner specified for containers approved by design 
type (see § 115.32), but without any identification numbers or let- 
ters indicating the type of container. 


$115.43 Termination of approval. 


Approval of a container terminates upon a change in the con- 
tainer by a major repair or alteration of any of the essential fea- 
tures required in § 115.40. Repairs by replacement in kind do not 
constitute a change of the essential features. 


SuBPART E—PROCEDURES FOR APPROVAL OF INDIVIDUAL RoaD 
VEHICLES 


§ 115.48 General. 


This subpart provides for the approval and certification of indi- 
vidual road vehicles that comply with the technical requirements 
in § 115.51. 


$115.49 Application. 

A written request for approval of an individual road vehicle may 
be made by the manufacturer, owner, or carrier to a Certifying Au- 
thority and must include— 

(a) Type of vehicle; 

(b) Name and business address of owner or operator; 

(c) Name of the manufacturer; 

(d) Chassis number; 

(e) Engine number (if applicable); 

(f) Registration number; 

(g) Particulars of construction; 

(h) Any photos or diagrams required by the Certifying Authority 
to facilitate approval; and 

(i) A proposed place and date for inspection of the road vehicle. 
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$115.50 Eligibility. 

A road vehicle may be submitted for inspection by its owner or 
operator to a Certifying Authority of the country in which the 
owner or operator is a resident or is established, or where the vehi- 
cle is registered. 

§ 115.51 Technical requirements. 

A road vehicle that is submitted for inspection for individual ap- 
proval must comply with the requirements of Annex 3 of the Cus- 
toms Convention on the International Transport of Goods Under 
Cover of TIR Carnets (TIR Convention), November 14, 1975, (TIAS). 
Copies of Annex 3 may be obtained from the Headquarters, U.S. 
Customs Service, Office of Inspection and Control, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229. 


$115.52 Approval. 

The Certifying Authority shall issue a certificate of approval, 
valid for 2 years, to each road vehicle that complies with the appli- 
cable requirements in § 115.51. 
$115.53 Certificate of approval. 

A certificate of approval must be kept on the vehicle as evidence 
of approval. 
$115.54 Renewal of certificate. 


A certificate of approval may be renewed if the Certifying Au- 
thority determines by inspection every 2 years that the vehicle con- 
tinues to comply with the applicable requirements in § 115.51. 


$115.55 Termination of approval. 


Appproval of a road vehicle terminates— 

(a) Upon expiration of the certificate of approval; or 

(b) Upon a change in the road vehicle by a major repair or alter- 
ation of any of the essential features required in § 115.51. Repairs 
by replacement in kind do not constitute a change of the essential 
features. 


SuBPART F—PROCEDURES FOR APPROVAL OF ROAD VEHICLES BY 
DEsIGN TYPE 


§ 115.60 General. 

This subpart provides for the approval and certification of road 
vehicles manufactured by design type. 
§ 115.61 Eligibility. 


Any manufacturer or owner of road vehicles which are being 
manufactured in a type series from a standard design and specifi- 
cations, so that each road vehicle has identical characteristics, may 
apply for an approval by design type. 
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$115.62 Where to apply. 


A manufacturer may apply for approval of a road vehicle by 
design type to a Certifying Authority of the country in which the 
road vehicle is manufactured, if such country is a contracting party 
to the TIR Convention, 1975. An owner may apply for approval of a 
road vehicle by design type to a Certifying Authority of the coun- 
try in which it is a resident or is established, if the road vehicle is 
manufactured outside the territory of a country which is a con- 
tracting party to the TIR Convention, 1975. 


$115.63 Application for approval. 


Each application by a manufacturer or an owner for certification 
of a road vehicle by design type must include— 

(a) Four copies, each no larger than 3 feet by 4 feet, of the Cus- 
toms and TIR plan; 

(b) Customs and TIR plan number; 

(c) Four copies of the specifications which include the following 
information; 

(1) The name and address of the manufacturer or the owner; and 

(2) A description of the road vehicle including the— 

(i) Particulars of construction; 

(ii) Dimensions; 

(iii) Construction materials; and 

(iv) Marks and numbers, including chassis, engine, and registra- 
tion numbers; 

(d) A statement signed by the manufacturer that— 

(1) It will present vehicles of the type concerned to the Certifying 
Authority which that Authority may wish to examine; 

(2) Permit the Certifying Authority to examine further units at 
any time during or after the production run; 

(3) Notify the Certifying Authority of each change in the design 
or specifications before adoption; 

(4) Mark the road vehicles in a visible place with the identifica- 
tion number or letters of the design type and the serial number of 
the vehicle in the type series manufacturer’s number; and 

(5) Keep a record of vehicles manufactured to the design type. 

(e) A statement by the owner that it is a resident or is estab- 
lished in the U.S. as evidenced by incorporation, registration, or 
the conduct of substantial business activities within the US., its 
territories, or possessions. 
$115.64 Plan review. 

(a) A manufacturer or owner who wants road vehicles to be ap- 
proved by design type must submit the plans and specifications of 
the road vehicle to the Certifying Authority. 

(b) The Certifying Authority that examines the plans and specifi- 


cations submitted in accordance with paragraph (a) of this section 
shall— 
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(1) Approve the plans and specifications in accordance with the 
requirements of § 115.65 and arrange to inspect a road vehicle in 
accordance with § 115.66; or 

(2) Advise the applicant of any necessary changes to be made for 
compliance with the requirements of § 115.65. 

(c) If changes in design of the road vehicle are made during pro- 
duction but after approval of the plans and specifications by the 
Certifying Authority, the manufacturer shall immediately notify 
the Certifying Authority and furnish it with “as-built” drawings of 
the road vehicle so that the plans can be reviewed and one or more 
road vehicles inspected during the production stage to confirm that 
they continue to comply with the requirements of § 115.65. 


$115.65 Technical requirements for road vehicles by design 
type. 

(a) The plans and specifications of a road vehicle that are submit- 
ted in accordance with the requirements contained in § 115.64, and 
the one or more road vehicles that are inspected in accordance 
with the requirements of § 115.66, must comply with the require- 
ments of Annex 3 of the Customs Convention on the International 
Transport of Goods Under Cover of TIR Carnets (TIR Convention), 
November 14, 1975 (TIAS). Copies of Annex 3 may be obtained 
from the Headquarters, U.S. Customs Service, Office of Inspection 
and Control, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


§ 115.66 Examination, inspection, and testing. 


(a) Before the issuance of a certificate of approval by design type, 
the Certifying Authority shall: 


(1) Make a physical examination of one or more containers of 
the production series concerned; 

(2) Assure itself as to the adequacy of the manufacturer’s 
system to control quality of materials used, manufacturing 
methods, and finished road vehicles; and 

(3) Require the manufacturer to make available to the Certi- 
fying Authority records of materials, including affidavits fur- 
nished by suppliers. 

(b) The Certifying Authority shall conduct such examinations, in- 
spections, and testing of the production run road vehicles as it 
deems necessary. 


§ 115.67 Approval certificate. 

The holder of the approval certificate shall, before using the ve- 
hicle for the carriage of goods under the cover of a TIR Carnet, fill 
in as may be required on the approval certificate: 

—The registration number given to the vehicle (item No. 1), or, 
—In the case of a vehicle not subject to registration, particulars of 
his name and business address (item No. 8). 
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(See Annex 4 of the Convention for model of certificate of approv- 
al): 


$115.68 Termination of approval. 

Any road vehicle whose essential features are changed shall no 
longer be covered by the design type approval. Such a road vehicle 
may be made available to a Certifying Authority for inspection and 
individual approval in accordance with subpart E of this part. How- 
ever, repairs in kind do not constitute a change of the essential fea- 
tures. 

ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


Approved: December 21, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 15, 1985 (50 FR 20227)] 
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cuit Judge. 


Davis, Circuit Judge. 

This “escape clause” case brings to us the narrow question 
whether frozen mushrooms ‘were properly included in determina- 
tions by the International Trade Commission (ITC) and the Presi- 
dent in imposing additional duties on “mushrooms, prepared and 
preserved” provided for in item 144.20 of the Tariff Schedules of 
the United States (TSUS). The Court of International Trade 
(Carman, J.) ruled that they were so included. Maple Leaf Fish Co. 
v. United States, 596 F. Supp. 1076 (1984). We agree and affirm. 


I 


Sections 2251-53 of Title 19 of the U.S. Code (Sections 201-03 of 
Title II of the Trade Act of 1974) provide for import relief to a do- 
mestic industry injured or threatened by import competition due to 
increased quantities of competing imports. This is frequently re- 
ferred to as the “escape clause.” S. Rep. 1298, 98d Cong., 2d Sess. 
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119, [1974] U.S. Code Cong. & Ad. News 8323. The statute provides 
that in such a case a petition may be filed with the ITC (19 U.S.C. 
§ 2251(aX1)); that agency must then investigate, with public hear- 
ings, whether increased imports injure or threaten to injure a do- 
mestic injury producing an article like or directly competitive with 
the imported article. 19 U.S.C. §2251(b\(1), (c). The Act lists a 
number of specific factors to be considered (19 U.S.C. § 2251(b)(2)) 
but “{tJhose factors are not intended to be exclusive. * * * [TJhe 
Commission is directed to take into account all economic factors it 
considers relevant.” S. Rep. 1298, 93d Cong. 2d Sess. 121, [1974] U.S. 
Code Cong. & Ad. News 8325. 

After it has finished its investigation the ITC makes a report to 
the President. 19 U.S.C. § 2251(d). If the Commission finds serious 
injury or threat thereof it must recommend appropriate import 
relief and whether adjustment assistance is appropriate. 

On receipt of an affirmative report from the ITC the President 
shall provide import relief “unless he determines that provision of 
such relief is not in the national economic interest of the United 
States.” 19 U.S.C. § 2252. The President is empowered to grant a 
number of types of relief, including increased duties, trade restric- 
tions, etc., “or take any combination of such actions.” 19 U.S.C. 
§ 2253. Nine factors are specified for the President to consider “in 
addition to such other considerations as he may deem relevant.” 19 
U.S.C. § 2252(c).! 


II 


In March 1980, the American Mushroom Institute (a trade asso- 
ciation representing domestic canners and growers of mushrooms) 
filed a petition with the ITC under the “escape clause” legislation 
described in Part I, supra. The ITC commenced and pursued an in- 
vestigation to determine whether mushrooms classifiable under 
item 144.20 of TSUS as “[m]Jushrooms * * * [o]therwise prepared or 
preserved” were being imported in such increased quantities as 
substantially to cause serious injury or the threat thereof to a like 
or competing domestic industry. 

The ITC’s report to the President began with the statement: “On 
the basis of the information developed in the course of the investi- 
gation, the Commission has determined * * * that mushrooms, pre- 
pared or preserved, provided for in item 144.20 of the Tariff Sched- 
ules of the United States (TSUS), are being imported into the 
United States in such increased quantities as to be a substantial 
cause of serious injury, or the threat thereof to the domestic indus- 
try producing an article like or directly competitive with the im- 
ported article.” The report then recommended import relief taking 
the form of quantitative restrictions, or import quotas, for a 3-year 


'There are a number of other statutory limitations, authorizations, and requirements, but for this case the 
sketch we have given is sufficient. 
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period. The President accepted the Commission’s determinations 
but decided to give import relief in the form of increased duties, 
and so proclaimed in October 1980. As a result, supplemental or cu- 
mulative duties were imposed on all mushrooms covered by item 
144.20 of the TSUS. 

Appellant Maple Leaf Fish Co. (Maple Leaf), a Canadian import- 
er of frozen battered and breaded mushrooms, imported the mush- 
rooms involved in this action and protested Customs’ assessment of 
the increased duties. The protest was denied. Maple Leaf then filed 
this suit in the CIT in October 1981, challenging the assessment of 
the supplemental duties so far as such frozen and battered mush- 
rooms are concerned. Appellant’s position is, first, that such mush- 
rooms were not included in the ITC’s determinations and report 
and accordingly were beyond the scope of the President’s power to 
award import relief as to them, and, second, that if those products 
were intended by the ITC to be covered by its report the investiga- 
tion, evidence, and findings did not permit their inclusion. The 
matter came before the CIT on cross-motions for summary judg- 
ment.2 As we have indicated, supra, the court rejected both 
grounds in a comprehensive opinion. 


Ill 


The initial inquiry is whether the ITC report covered frozen 
mushrooms (like appellant’s) or whether it confined itself to canned 
mushrooms. Judge Carman read the report as including frozen 
mushrooms, and so do we. 5 

The notice instituting the investigation broadly covered “mush- 
rooms, prepared or preserved (provided for in item 144.20 of the 
Tariff Schedule of the United States (TSUS)’, and the parties agree 
that appellant’s frozen and battered mushrooms fall into that cate- 
gory of “mushrooms, prepared or preserved” and are blanketed by 
item 144.20. We have already pointed out that the opening para- 
graph of the ITC report expressly stated that its affirmative deter- 
mination covered the same broad category. In addition, the first 
footnote in the joint views of three of the four participating ITC 
commissioners specifically says that “the subject imports in this 
case” are the class provided for in item 144.20, and then adds: 
“While the item includes mushrooms in jars and frozen mush- 
rooms, 97 percent of all those imports are in cans. Furthermore, 
the vast majority of domestic production in these categories is 
canned as opposed to jarred or frozen” (emphasis added). This is a 
specific recognition of frozen mushrooms as included within the 
class covered by the report. Also, as the CIT observed, the views of 
those three commissioners contain a lengthy discussion of fresh 


2 The “escape clause” statute does not specifically provide for judicial proceedings or for review of the ITC 
proceedings but the CIT earlier held, rejecting a jurisdictional challenge by the Government, that Maple Leaf 
could sue under 28 U.S.C. § 1581(a). Maple Leaf Fish Co. v. United States, 566 F. Supp. 899 (CIT 1983). In this 
court there is no challenge to the CIT’s jurisdiction. 
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mushrooms (as well as the canned variety) and there is nothing to 
indicate that, despite what the report literally says, frozen mush- 
rooms were silently excluded in the end from the overall coverage. 
The heavy emphasis on the canned product is easily explainable as 
the result of the evident and acknowledged fact that, as the com- 
missioners specifically note, 97 percent of all imports are canned. 
The upshot is that we are satisfied that the ITC (and therefore the 
President) intended to include appellant’s type of mushrooms in 
the import relief granted.* 


IV 


Maple Leaf then says that, if this is so, the Commission—and 
therefore the President—violated statutory requirements because 
there is no adequate finding of injury to the frozen mushroom in- 
dustry (as distinct from the canned mushroom industry). Appellant 
makes the argument as if the ITC had gone wildly beyond its own 
investigation to include frozen mushrooms, without the slightest 
basis in the record before it. The fact is, however, that a part of the 
report entitled “Information Obtained in the Investigation” con- 
tains a section headed “Dried, frozen and fresh mushrooms,” giving 
‘in detail the statistics on imports of those particular varieties, in- 
cluding imports from Canada. We therefore have before us an ITC 
report which followed an investigation that actually included 
frozen mushrooms, and a report which (as we have held in Part III, 
supra), covered frozen mushrooms in its final determinations. 

The question then is to what extent the courts can review the 
challenged actions of the Commission and the President in such a 
case. The critical element is that the area of the “escape clause” 
legislation undoubtedly involves the President and his close rela- 
tionship to foreign affairs, our nation’s connections with other 
countries, and the external ramifications of international trade. 
More than that, Congress has vested the President with very broad 
discretion and choice as to what he decides to do affirmatively, or 
even whether he should do anything. See Part I, supra. Similarly, 
the ITC has great leeway to consider various factors—including all 
economic factors it deems relevant—bearing on its final determina- 
tion “whether an article is being imported into the United States 
in such increased quantities as to be a substantial cause of serious 
injury, or the threat thereof, to the domestic industry producing an 
article like or directly competitive with the imported article.” 19 
U.S.C. § 2251(b(1)-(6). See Part I, supra. 

In international trade controversies of this highly discretionary 
kind—involving the President and foreign affairs—this court and 


3 There is absolutely no reason to believe that the President failed to accept the Commission’s determination 
to include frozen mushrooms. His Proclamation 4801 of October 29, 1980, stated broadly that the ITC had “deter- 
mined that mushrooms, prepared or preserved, provided for in item 144.20 of the Tariff Schedules of the United 
States (TSUS) (19 U.S.C. § 1202) are being imported into the United States in such increased quantities as to be 
a substantial cause of serious injury, or the threat thereof, to the domestic industry providing an article like or 
directly competitive with the imported article.” There is no suggestion whatever that he departed in any respect 
from the Commission’s all-inclusive determination. 
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its predecessors have often reiterated the very limited role of re- 
viewing courts. See, e.g., American Association of Exporters and Im- 
porters v. United States, 751 F.2d 1239, 1248-49 (Fed. Cir. 1984); 
Florsheim Shoe Co. v. United States, 744 F.2d 787, 793, 795-97 (Fed. 
Cir. 1984). For a court to interpose, there has to be a clear miscon- 
struction of the governing statute, a significant procedural viola- 
tion, or action outside delegated authority. On the other hand, 
“(t]he President’s findings of fact and the motivations for his action 
are not subject to review.” Florsheim, supra, 744 F.2d at 795. The 
same is true, we think, of ITC “escape clause” action which is pre- 
paratory to, and designed to aid, presidential action. The same fac- 
tors which have led, in this kind of discretionary case, to strict con- 
finement of the court’s intervention vis-a-vis the President are 
equally applicable to the ITC in its “escape clause” functioning. See 
Sneaker Circus, Inc. v. Carter, 566 F.2d 396, 401-02 (2d Cir. 1977). 

Appellant’s submission to us runs counter to those principles. 
There is at this point no substantial showing of a misreading of the 
“escape clause” statute, a trenching beyond delegated power, or a 
significant violation of appellant’s procedural rights. Instead, we 
are told—despite our holding that the ITC and the President did 
include frozen mushrooms in their final determinations (Part III, 
supra) and despite the fact that this ITC investigation specifically 
included that kind of mushroom, see supra—that nevertheless the 
Commission could not properly find that the domestic frozen mush- 
room industry was injured or threatened by the importation of for- 
eign frozen mushrooms. This is said to be so because the commis- 
sioners, in other parts of their discussion, considered canning of 
mushrooms as the domestic industry producing a “like” article,* 
and did not specifically discuss injury to frozen mushrooms. It is 
plain that this contention asks us, contrary to our. precedents, to 
review the ITC’s ultimate factual determination that there was 
injury to domestic frozen mushroom producers. We cannot, howev- 
er, turn this case into the ordinary administrative review in other 
areas in which the court looks to see if substantial evidence sup- 
ports the agency’s findings. Nor should we decide whether the 
Commission had to be more specific as to a class of mushroom im- 
porters (bringing in frozen mushrooms) who were responsible for 
less than 3 percent of all mushroom imports into this country. It is 
enough for this case that, as we have held, the ITC did in fact 
make the ultimate finding and determination that there was such 
injury (or threat). Cf. Florsheim, supra, 744 F.2d at 796-797 (suffi- 
cient that Executive Order cited a certain statute despite conten- 
tion that the President was actually acting under another provision 
with a different underlying theory). 


AFFIRMED 


4 As we have said, the Commission had already noted that “the vast majority” of domestic mushroom produc- 
tion is canned as opposed to jarred or frozen. 
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(Appeal No. 85-534) 


Mapte LeaF FisH CoMPANY, APPELLANT v. UNITED STATES, 
APPELLEE 


Before Ric and Davis, Circuit Judges, and Cowen, Senior Cir- 
cuit Judge. 

CowEn, Senior Circuit Judge, specially concurring. 

While I concur in the court’s opinion, I write here to emphasize 
my agreement with one aspect of the trial judge’s opinion which 
the majority may have implicitly adopted. The Government has 
argued that in determining whether the International Trade Com- 
mission (ITC) misconstrued section 201 or acted outside the scope of 
its delegated authority, courts need only consider whether the ITC 
made a determination that increased imports of particular items 
injure or threaten to injure a domestic industry that produces like 
or directly competitive products. The logical consequence of this ar- 
gument is that a procedurally faultless affirmative injury determi- 
nation is totally immune from judicial review, regardless of wheth- 
er, or to what extent, any reasoning supports this finding. 

In my opinion, the Court of International Trade properly rejected 
this argument. Although the ITC’s findings of fact are not subject 
to the same substantial evidence standard that prevails in judicial 
review of most administrative action, the agency is required by sec- 
tion 201(d) to report its determination to the President, accompa- 
nied by “the basis therefor.” Before the ITC can be deemed to have 
complied with this statute, it is therefore necessary, a3 Judge 
Carman held, that its Report “fairly apprise the President, inter- 
ested parties, and the public of the reasoning underlying its recom- 
mendation.” 596 F. Supp. at 1081. 

In an analogous case, the Supreme Court recognized that the 
findings of the ITC’s predecessor, the Tariff Commission, were not 
subject to the same standard of review as might ordinarily apply in 
administrative law cases. Norwegian Nitrogen Co. v. United States, 
288 U.S. 294, 321 (1933). Because Congress required by statute that 
the Commission hold hearings, however, the Court held the agency 
to an implied standard of fairness in the conduct of its hearings. 
Id. The same principle should apply here to require the ITC to at 
least state the reasons for its findings, in addition to the findings 
themselves. 

In the instant case, the Report of the ITC shows that this re- 
quirement has been met. Although the ITC’s footnote referenced by 
the majority is not a model of clarity, I discern only one way in 
which it could be read, in the context of the remainder of the 
report—that frozen mushrooms are among “the subject imports in 
this case,” but since canned mushrooms constitute 97 percent of 
the subject imports, the ITC’s conclusions would be the same re- 
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gardless of whether the import statistics for frozen and dried mush- 
rooms were included in its analysis. It was thus for apparent rea- 
sons of convenience or conciseness of expression, rather than ne- 
glect or intentional exclusion, that the remainder of the Commis- 
sioners’ statements of views dealt only with canned mushrooms. On 
that analysis, together with the specific inclusion of frozen mush- 
rooms in the ITC’s determination, I agree that the ITC acted 
within the confines of its discretion. 


(Appeal No. 85-708) 


NEC America, INC., APPELLANTS v. UNITED STATES, APPELLEE 


Edward N. Glad, Glad & Ferguson, of Los Angeles, California, argued for appel- 
lant. 

Michael P. Maxwell, Commercial Litigation Branch, Department of Justice, of 
New York, New York, argued for appellee. With him on the brief were Richard K. 
Willard, Acting Assistant Attorney General, David M. Cohen, Director, and Joseph 
I. Liebman, Attorney in Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Chief Judge RE. 


(Appeal No. 85-708) 
NEC America, INC., APPELLANT v. UNITED STATES, APPELLEE 


(Decided May 8, 1985) 


Before BALDwin, Kasurwa, and MILLER, Circuit Judges. 


BALDWIN, Circuit Judge. 

This is an appeal from a judgment of the United States Court of 
International Trade sustaining the classification of certain display 
pagers under item 685.24 of the Tariff Schedules of the United 
States. 

The issues presented in this case were thoroughly treated in the 
trial court’s opinion filed by Chief Judge Re, reported at 8 CIT —, 
596 F. Supp. 466 (1984). Accordingly, we affirm on the basis of 
Chief Judge Re’s opinion. 


AFFIRMED 
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(Appeal No. 84-1715) 


Armco Inc., BETHLEHEM STEEL Corp., FLormipA WirE & CABLE 
Co., AND SHINKO WirE America, INC., APPELLANTS v. UNITED 
STATES, APPELLEE 


Terence P. Stewart, Stewart & Stewart, of Washington, D.C., argued for appel- 
lants. With him on the brief were Eugene L. Stewart, Paul W. Jameson and Mary E. 
Tuck. 

Jack M. Simmons, III, Office of the General Counsel, U.S. International Trade 
Commission, of Washington, D.C., argued for appellee United States. With him on 
the brief was Michael P. Mabile, Acting General Counsel. 

Garry P. McCormack, Fox Glynn & Melamed, of New York, New York, argued for 
intervenor Tecnor. With him on the brief were Raymond F. Stechel and John R. 
Haran. 


Appealed from: U.S. Court of International Trade. 
Judge MALETz. 


(Appeal No. 84-1715) 


Armco Inc., BETHLEHEM STEEL Corp., FtormipA Wire & CABLE 
Co., AND SHINKO WIRE AMERICA, INC., APPELLANTS v. UNITED 
STATES, APPELLEE 


(Decided May 2, 1985) 


Before Markey, Chief Judge, Davis, Circuit Judge, and SKELTON, 
Senior Circuit Judge. 

Markey, Chief Judge. 

Appeal from a judgment of the United States Court of Interna- 
tional Trade, 590 F. Supp. 1273 (Ct. Int’] Trade 1984), that substan- 
tial evidence supported the United States International Trade Com- 
mission’s negative injury determinations with respect to imports of 
prestressed concrete steel wire strand from Spain, France, the 
United Kingdom, and Brazil 


DECISION 


The judgment appealed from is affirmed on the basis of the opin- 
ion filed by Senior Judge Maletz. 


AFFIRMED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-52) 
FAG Bearincs, Ltp., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 79-9-01483 
Before Restani, Judge. 


OPINION AND ORDER 


[Plaintiff's motion for summary judgment granted. Defendant’s cross-motion for 
summary judgment denied.]} 


(Dated May 2, 1985) 


Heron, Burchette, Ruckert & Rothwell (Thomas A. Rothwell, Jr., Joseph A. Vi- 
cario, Jr., Alfred G. Scholle) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Susan Handler-Menahem, Civil Di- 
vision, United States Department of Justice, for defendant. 


Restani, Judge: This action involves the proper classification of 
integral shaft bearings which contain one row of balls and one row 
of rollers as antifriction elements (hereafter “ball-roller bearings 
with integral shafts” '). After the merchandise was imported from 
Canada through the port of Detroit, Michigan, in 1978 and 1979, it 
was classified by the United States Customs Service (“Customs”) 
under item 680.35 of the Tariff Schedules of the United States 
(“TSUS”)2, the residual “other” category following the superior 
heading, “ball or roller bearings, including such bearings with inte- 
gral shafts, and parts thereof,” and assessed duty at the rate of 
1.7¢ per pound plus 7.5% ad valorem. Plaintiff, FAG Bearings, Ltd., 
claims the merchandise is properly classified under the same supe- 
rior heading, but specifically under item 680.33 as “ball bearings 
with integral shafts,” at the rate of 6% ad valorem.* 


1 The imported merchandise is also known as “ball roller water pump bearings, integral shaft water pump 
bearings, integral shaft bearings, water pump bearings and ball roller bearings.” Joint Statement of Material 
Facts as to which there is no Genuine Issue to be Tried. 

2 Hereafter TSUS item numbers will be referred to without “TSUS’- following the item number. 

* The relevant portions of the Tariff Schedules of the United States (1978), Schedule 6—Metals and Metal 
Products, Part 4—Machinery and Mechanical Equipment, read: Cunttinal 

mtinu: 
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Plaintiff has met the jurisdictional requirements for relief in this 
court and moves for summary judgment, pursuant to Court of 
International Trade Rule 56. Plaintiff and defendent agree that 
there are no material facts in dispute and that this matter is ripe 
for decision. 

This case presents a problem of interpretation of the TSUS, 
which is part of statutory law. The basic principle of statutory con- 
struction is that a statute must be construed to carry out legisla- 
tive intent. United States v. Siemens America, Inc., 68 CCPA 62, 68, 
C.A.D. 1266, 653 F.2d 471, 476 (1981), cert. denied, 454 U.S. 1150 
(1982). In determining Congressional intent, the court must look to 
the language of the statute. Siemens, 68 CCPA at 68, 653 F.2d at 
476. See, e.g., Way Distributors, Inc. v. United States, 68 CCPA 57, 
59, C.A.D. 1265, 653 F.2d 467, 469 (1981); General Electric Co. v. 
United States, 67 CCPA 65, 67, C.A.D. 1245, 620 F.2d 883, 884 
(1980). 

As indicated, the superior heading to items 680.33 and 680.35 
reads: “Ball or roller bearings, including such bearings with inte- 
gral shafts, and parts thereof.” These words designate a classifica- 
tion category which includes ball bearings, roller bearings, ball 
bearings with integral shafts, roller bearings with integral shafts, + 
ball-roller bearings with integral shafts, and parts of any of these 
items. Item 680.33 provides for “ball bearings with integral shafts.” 
Item 680.35, as the residual “other” provision, includes all the 
items listed in the superior heading except “ball bearings with in- 
tegral shafts.”> Defendant argues that these articles are clearly 
not “ball bearings with integral shafts,” but the statute is by no 
means clear. Even though the imported merchandise contains anti- 
friction rollers as well as antifriction balls, it fits the general de- 
scription of the named item in that it contains ball bearings and a 
shaft which is integral to the article. 

Plaintiff argues that the eo nomine classification of “ball bear- 
ings with integral shafts” includes ball-roller bearings with inte- 
gral shafts and that the latter are merely an improved version of 
the former. The meaning of an eo nomine classification, such as 
item 680.33, is determined as of the time of enactment of the tariff 
provision. See Davies Turner & Co. v. United States, 45 CCPA 39, 
41, C.A.D. 669 (1957). Tariff statutes, however, are drafted for the 
future as well as the present. United States v. Standard Surplus 


Bali or rolier poor, including such bearings with integral shafts, and 


parts thereo! 
680.33 Ball bearings with integral shafts. '% ad val. 
680.35 Ne yivvn docencrtncipnsaitriaicntehccacbnagconesbiescge acuta tilninesah dilantin aiiniattabdidipaiatis 1.7¢ no Ib. + 7.5% ad 


* The parties’ briefs indicate that “roller bearings with integral shafts” do not exist and there is at present no 
application for such an item. 

5 In addition to “ball bearings with integral shafts”, item 680.35 does not include “Canadian article{s]” under 
this general heading which are also part of “original motor vehicle equipment.” See item 680.34 of the Tariff 
Schedules of the United States. Neither party argues that the imported merchandise here is part of “original 
motor vehicle equipment.” Item 680.34, therefore, does not effect classification in this case. 
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Sales, Inc., 69 CCPA 34, 38, 667 F.2d 1011, 1014 (1981); Keuffel & 
Esser Co. v. United States, 7 CIT —, Slip Op. 84-75 at 7 (June 22, 
1984). An eo nomine classification includes all articles subsequently 
created which fairly come within its scope. Sears, Roebuck & Co. v. 
United States, 46 CCPA 79, 82, C.A.D. 701 (1959). With regard to 
this case, it appears that ball-roller bearings with integral shafts 
were not known to Congress in 1965 when it enacted the Tariff 
Schedules Technical Amendments Act, which resulted in the appli- 
cable version of the relevant TSUS items. Tariff Schedules Techni- 
cal Amendments Act, Pub. L. No. 89-241, 79 Stat. 933 (1965). Plain- 
tiff submitted an affidavit from Harold G. Paul, its manager of Ca- 
nadian product sales, in which Mr. Paul affirmed that FAG Bear- 
ings, Ltd., first began manufacturing ball-roller bearings with inte- 
gral shafts for commercial sale in 1972 and that the first use of this 
kind of integral shaft bearing in the United States was in a Ford 
Motor Company 1970-model-year vehicle.® 

The basic requirement of classification under a given eo nomine 
item is that the new article possess an essential resemblance to the 
one named in the statute. Standard Surplus, 69 CCPA at 38, 667 
F.2d at 1014. If the difference between the two articles is in the 
nature of an improvement, and the essential character of the arti- 
cle is preserved or only incidentially altered, an unlimited eo 
nomine designation will include both articles. Robert Borsch Corp. 
v. United States, 63 Cust. Ct. 96, 104, C.D. 3881 (1969); see also A.J. 
Arango, Inc. v. United States, 1 CIT 271, 274-75, 517 F. Supp. 698, 
702 (1981), aff'd, 69 CCPA 85, 671 F.2d 484 (1982). 

For example, the court in United-Carr Fastener Corp. v. United 
States, 56 Cust. Ct. 347, 353, C.D. 2648 (1966), aff'd, 54 CCPA 89, 
C.A.D. 913 (1967) found that the “Tee Nut’, used as a fastening 
device to join objects together, was simply an improved nut. The 
fact that a “Tee Nut” eliminates the need for a washer, is a labor 
and timesaving device in joining objects together, and can be used 
for blind applications (where conventional nuts could not properly 
be used), did not result in the “Tee Nut” being classified as some- 
thing other than a nut. The court found that a “Tee Nut” should 
be given its claimed eo nomine classification as a nut notwithstand- 
ing the existence of additional features and capabilities. United- 
Carr, 56 Cust. Ct. at 352-53. Similarly, the court in Avdel Corp. v. 
United States, 73 Cust. Ct. 200, C.D. 4575 (1974), held that the pres- 
ence of a mandrel as part of a rivet did not make the article any- 
thing other than a rivet. The court reasoned that the mandrel 
aided in the process of fastening materials together, and that fas- 
tening materials together is the purpose of a rivet. 


® The parties cite to a 1973 report of the United States Tariff Commission to the President. This report is 
essentially irrelevant to this case because it does not discuss ball-roller bearings with integral shafts. See Anti- 
friction Balls and Ball Bearings, Including Ball Bearings with Integral Shafts and Parts Thereof, Report to the 
President on Investigation No. TEA-I-27, T.C. Pub. 597 (July 1973). 
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In A.J. Arango, 1 CIT 271, 517 F. Supp. 698, plaintiff argued that 
a “torsionally flexible coupling” was more than a shaft coupling. 
Plaintiff argued that the fact that the imported merchandise had 
the ability to couple shafts together was merely incidental to the 
article’s primary functions—“to detune the natural frequency or 
input roughness of an engine’s crank effect or torque, and to 
dampen its torsional vibrations.” 1 CIT at 271, 517 F. Supp. at 271. 
The detuning and dampening served to alleviate stress in the shaft- 
ing, which could cause shaft failure. The court found that the abili- 
ty of the imported coupling to dampen torsional vibration and reso- 
nance was not a separate function, but was one of the normal func- 
tions of a flexible shaft coupling. The court held that since the im- 
provements did not alter the essential character of the merchan- 
dise, it was nothing more than an improved type of coupling. 

To determine whether or not the imported merchandise here is 
indeed merely an improved “ball bearing with integral shaft,” the 
court must carefully examine the similarities and differences be- 
tween the two articles. The first focus is on the physical character- 
istics of the types of integral shaft bearings. 

Both integral shaft bearings include an outer ring which is basi- 
cally a cylinder with a hollow chamber. Through this outer ring 
chamber passes a solid shaft, which is generally cylindrical in 
shape. On each end of the inner surface of the outer ring are locat- 
ed annular grooves for insertion of flexible metal reinforced seals. 
The record here indicates that the seals perform a wiping function 
on the shaft’s surface and prevent foreign material from entering 
the bearing cavity and grease from leaving it. The only physical 
difference between integral shaft bearings with ball bearings only 
and integral shaft bearings with ball and roller bearings is that 
one of the two ball bearing units in the former is replaced by a 
roller bearing unit in the latter. 

A ball bearing consists of a ground and honed annular groove or 
raceway in which a row of balls runs. A roller bearing consists of a 
ground and honed annular cylindrical surface on which a row of 
rollers runs. The balls and rollers are spaced equiangularly by non- 
metallic cages or retainers. For ball bearings, a ground and honed 
annular groove is located in the shaft radially opposite the outer 
ring groove. This forms the inner raceway in which the balls run. 
In roller bearings the rollers run on the ground and honed cylindri- 
cal surface of the shaft. Except for one roller bearing unit replac- 
ing one ball bearing unit, the two items look identical. 
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BALL AND ROLLER BEARINGS 


Next, the use of an imported article may be considered in deter- 
mining whether the article falls within an eo nomine tariff provi- 
sion. United States v. Quon Quon Co., 46 CCPA 70, 73, C.A.D. 699 
(1959). It is necessary to look closely at the role of the roller bear- 
ing unit, which replaces one of the ball bearing units, to see if a 
ball-roller bearing with integral shaft performs a function separate 
and distinct from the primary function of an integral shaft bearing 
with ball bearings only. Cf. A.J. Arango, 1 CIT at 275, 517 F. Supp. 
at 702. Rollers in a bearing unit absorb radial loads (force perpen- 
dicular to the shaft and axis of the bearing), while ball bearings 
primarily absorb thrust (force paralled to the shaft). Ball-roller 
bearings with integral shafts, therefore, can better handle an un- 
balanced load. Also, ball-roller bearings with integral shafts are 
stronger, have greater rigidity (stiffness), and have a greater fa- 
tigue life than integral shaft bearings with ball bearings only. 
There is no difference in wear resistance between the balls and 
rollers. 

The ball-roller bearings with integral shafts and the integral 
shaft bearings with ball bearings only are used interchangeably in 
similar equipment. At least ninety-eight percent of the imported 
merchandise is used in automatic water pumps.’ The primary func- 


7™The agreed statement of facts indicates that both types of integral shaft bearings are used secondarily in 
other types of water pump assemblies, belt sanders, washing machines, separation rolls, power saws, attic fans 
and lawn mowers. 
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tion of an integral shaft bearing with ball bearings only in an auto- 
motive water pump assembly is to transmit rotational force from a 
belt and pulley at one end to an impeller pump at the other. When 
a ball-roller bearing with integral shaft is used in an automotive 
water pump assembly, it has precisely the same primary function. 
Thus, this is not a situation where the imported merchandise per- 
forms a function separate and distinct from the primary function 
of integral shafts with ball bearings only. Instead, rollers serve to 
improve the use of the article as an integral shaft ball unit, with- 
out altering its basic nature. Stated otherwise, ball-roller bearings 
with integral shafts are merely an improvement on, and are essen- 
tially the same article as, ball bearings with integral shafts. 

In addition to the statutory language of the eo nomine provision, 
important evidence of the intent of Congress is legislative history. 
Cf. British Steel Corp. v. United States, 6 CIT —, 573 F. Supp. 1145, 
1148 (1983). See generally Frankfurter, Some Reflections on the 
Reading of Statutes, 47 COLUM. L. REV. 527 (1947). The present 
form of item 680.35 was enacted by Congress in 1965. The previous 
item 680.35 read: “Ball or roller bearings, and parts thereof.’ There 
was neither a general heading for this item nor an item 680.33. In 
1964 and 1965, Pollard Bearings Corporation imported from Eng- 
land ball bearings with integral shafts. Customs classified this mer- 
chandise as parts of pumps for liquids under item 660.90. Pollard 
challenged this classification in the United States Customs Court. 
Pollard Bearings Corp. v. United States, 71 Cust. Ct. 1, C.D. 4461, 
363 F. Supp. 1191 (1973), rev’d, 62 CCPA 61, 511 F.2d 568, on 
remand, 75 Cust. Ct. 149, 405 F. Supp. 1074 (1975). It was that chal- 
lenge that alerted Customs and Congress to the problem of classify- 
ing ball bearings with integral shafts. Congress specifically ad- 
dressed that problem in its amendments to the 1965 TSUS. The leg- 
islative history with regard to those amendments provides some in- 
sight into Congress’ intent with regard to the subject merchandise. 

First, both the House * and Senate ° reports use the terms “ball 
bearings with integral shafts” and “bearings with integral shafts” 


5H.R. Rep. No. 342, 89th Cong., 1st Sess. 24, reads in relevant part: 

(d) Ball bearings with integral shafts.—Integral shaft bearings are bearings so designed that the inner 
races for the balls are cut into a s! thus eliminating the necessity for a separate inner race. Such bear- 
ings are produced in several sizes with the principal variations within each size consisting mainly of differ- 
ences in the length of the integral shaft or in the design of the st shaft end or ends. Despite such 


ousing for each size unit usually are uni- 
form. Such bearings are widely used in water pumps, textile machines, power tools, household appliances, 
and other machines. 

Subsection (d) of section 30 amends item 680.35 covering “ball or roller bearings” to make specific men- 
tion of bearings with integral shafts. Under this amendment, ball bearings with integral s would be 
dutiable at 12 percent ad valorem. (Emphasis added). 

°S. Rep. No. 530, 89th Cong., Ist Sess. reprinted in 1965 U.S. CODE CONG. & AD. NEWS 3442-43, stated in 
relevant part: 

Section 36. Automobile, etc., parts.—This section makes a number of changes in the new schedules to clar- 
ify existing categories or to provide new categories. Generally the rate changes restore rates which applied 
under the — — ——- "~ ‘ited scoala 

(c) Pumps for liquids.—This provision creates a ee category for fuel injection pumps for diese! 
type engines and provides a wilchiod average rate of 6 percent (rather than 12 percent). It also reduces 
the weighted average rate for other pumps for liquids to 10 percent (from 12 percent). The weighted 
average rate reflects automotive and other uses to which these pumps may be adapted. 

(d) rings with integral shafts.—This provision creates a specific category for ball beari with 
moe shafts and provides a rate of 12 percent. (This is the same rate which the Customs Service 
applied when it classified this article as a “pump” part). (Emphasis added). 


variations, the outside diameter and length of the outer bearing 
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interchangeably. H.R. Rep. No. 342, 89th Cong., Ist Sess. 24 
(“House Report”) and S. Rep. No. 530, 89th Cong., 1st Sess., reprint- 
ed in 1965 U.S. CODE CONG. & AD. NEWS 3442-43 (“Senate 
Report”). The House Report, in describing the subject matter of 
what will fall under the new item 680.33 in its first paragraph, 
uses the terms “ball bearings with integral shafts,” and “integral 
shaft bearings” interchangeably. In the second paragraph, the 
report explains that item 680.35 was changed in order to make spe- 
cific mention of “bearings with integral shafts.” Similarly, the 
Senate report titles its paragraph addressing item 680.33, “Bearings 
with integral shafts” (emphasis added). The explanatory notation 
then refers to the classified merchandise as “ball bearings with in- 
tegral shafts.” Consequently, the legislative history focuses on the 
integral shaft aspect of the article, and not on the type of antifric- 
tion element used. This is consistent with the reading of the term 
“ball bearings with integral shafts” which plaintiff asserts. '° 

Defendant, however, argues that: (1) there is a longstanding ad- 
ministrative practice which has consistently classified ball-roller 
bearings with integral shafts under item 680.35; (2) that Congress 
has ratified this alleged practice; and (3) that the court’s decision 
should be controlled by such a ratification of administrative prac- 
tice. Defendant neither establishes a uniform administrative prac- 
tice nor adequately demonstrates a Congressional ratification of 
such a practice. Defendant does not demonstrate that Congress, in 
its later amendments to the TSUS, was aware of this disputed clas- 
sification issue or of the alleged administrative practice. (This dif- 
fers from the dispute in Pollard, of which Congress was aware). 
Consequently, defendant has not persuaded the court that Congress 
indeed ratified a long-established administrative practice in this 
case. See Haig v. Agee, 453 U.S. 280, 301 (1981). 

“(An eo nomine statutory designation of an article, without limi- 
tations or a shown contrary legislative intent, judicial decision, or 
administrative practice to the contrary, and without proof of com- 
mercial designation, will include all forms of [the] article.” Nootka 
Packing Co. v. United States, 22 CCPA 464, 470, T.D. 47464 (1935). 
The court has not been presented with any evidence of legislative 
intent, judicial decision, administrative practice, or commercial des- 
ignation which would persuade the court that the subject merchan- 
dise should be classified other than as “ball bearings with integral 
shafts.” To the contrary, plaintiff has shown that the imported 
merchandise is a type of “ball bearing with integral shaft.” There- 
fore, the court finds the imported merchandise to be included in 
the eo nomine tariff provision for “ball bearings with integral 
shafts.” 


°Defendant argues that plaintiff's reading renders the new superior heading to item 680.35 ey» mean- 
ingless because under plaintiff's view the only categories that Congress created in 1965 were bearings with inte- 
gral shafts (item 680.33) and bearings without integral shafts (item 680.35). The superior heading is not rendered 
meaningless 7 plaintiff's reading because the new item 680.35, at a minimum, also includes parts of integral 
shaft 
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For the above stated reasons, plaintiff has met its burden in 
proving defendant’s classification incorrect. See Jarvis Clark Co. v. 
United States, 733 F.2d 873, 881, reh’g denied, 739 F.2d 628 (Fed. 
Cir. 1984). In addition, plaintiff has shown the correct classification 
to be item 680.33. Accordingly, plaintiff's motion for summary judg- 
ment is granted and defendant’s cross-motion for summary judg- 
ment is denied. 


(Slip Op. 85-53) 


UNITED STATES, PLAINTIFF v. CHRISTOPHER C. TABOR, ET AL., 
DEFENDANTS 


Court No. 84-9-01327 
Before Restani, Judge. 


OPINION AND ORDER 


[Plaintiff's motion to amend complaint denied. Defendant’s motion to dismiss 
granted in part and denied in part.] 


(Decided May 3, 1985) 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch, A. David Lafer and Francis J. Sailer, Civil Divi- 
sion, United States Department of Justice, for plaintiff. 

Brownstein, Zeidman and Schomer (Steven P. Kersner and Paul S. Davidson) and 
Zachry, Kearney, Hill, Shaw & Beatty (Tom L. Zachry), for defendants. 


REsTaNl, Judge: Plaintiff filed suit in this court on September 27, 
1984, pursuant to § 592 of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1592 (1982) alleging that defendants attempted to import 
into the United States an improperly equipped 1983 Porsche auto- 
mobile from the Federal Republic of Germany. Plaintiff seeks both 
an in personam penalty equal to the domestic value of the automo- 
bile (alleged to be $52,159.00 plus interest) and an in rem civil for- 
feiture of the automobile. The automobile was seized by the United 
States Customs Service (“Customs”) on August 11, 1983. Following 
administrative proceedings which resulted in a mitigated penalty 
decision on July 5, 1984, and pursuant to defendant Tabor’s request 
of July 13, 1984, this matter was referred to the United States At- 
torney or the Department of Justice for judicial proceedings. The 
automobile remains in Customs’ possession. 

This matter is before the court on defendant’s motion to dismiss 
and to quash the warrant for arrest of the automobile and on 
plaintiffs motion, pursuant to Court of International Trade Rule 
15(a), to amend the complaint. The court will address plaintiff's 
motion first. 
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Plaintiff seeks to allege an additional basis for civil in rem for- 
feiture pursuant to 18 U.S.C. §545 (1982).' Plaintiff asserts that 
this court can and should exercise jurisdiction over § 545 forfeiture 
actions when they are brought in conjunction with related § 592 
penalty proceedings. Jurisdiction over federal civil forfeiture ac- 
tions lies generally with the district courts. 28 U.S.C. § 1355 (1982).? 
The district court’s jurisdiction in these actions, however, does not 
include matters within the jurisdiction of this court under 28 
U.S.C. § 1582 (1982). 28 U.S.C. § 13855. Section 1582 grants exclusive 
jurisdiction to this court of “any civil action which arises out of an 
import transaction and which is commenced by the United States— 
to recover a civil penalty under section 592 * * * of the Tariff Act 
of 1930 * * *”* Therefore, plaintiff relies on the non-statutory 
ground of pendent jurisdiction to bring its § 545 civil forfeiture 
claim before this court. 

“{Pjendent jurisdiction is a doctrine of discretion, not of plain- 
tiffs right.” United Mine Workers v. Gibbs, 383 U.S. 715, 726 (1966); 
Network Project v. Corporation for Public Broadcasting, 561 F.2d 
963, 970 (D.C. Cir. 1977), cert. denied, 434 U.S. 1068 (1978). Such dis- 
cretion, however, is not left to the court’s “inclination, but to its 
judgment; and its judgment is to be guided by sound legal princi- 
ples.” Albermarle Paper Co. v. Moody, 422 U.S. 405, 416 (1975), quot- 
ing United States v. Burr, 25 F. Cas. 30, 35 (C.C. Va. 1807) (No. 
14,692d) (Marshall, C.J.). The doctrine of pendent jurisdiction is 
most commonly applicable to federal court’s exercise of jurisdiction 
over causes of action which normally are decided by state courts. 


118 USC. SES CO seenitnn in relevant part: 
Whoever willfully with intent to defraud the United States, cateomn ers or clandestinely in- 


troduces into the tieete cen ae ne or makes out or passes, 
or attempts to pass, through the customhouse any false, forged, or fraudulent invoice, or other document or 


or 

een fraudulently or aga imports or brings into the United States, any merchandise contrary 

to law, conceals, buys, sells, or in any manner facilitates the transportation, concealment, or 

= ? of such merchandise after importation, Sanding ts canis 4 hows Rank taaeetd or beamed Manone 
ni con’ 


trary to la 

Sr ae rn an AENe 08 inprtvened ist maze than Dee gem, or both. 

Proof of defendant’s possession of such goods, unless explained to the satisfaction of the jury, shall be 
deemed evidence sufficient to authorize conviction for violation of this section. 

introduced into the United States in violation of this section, or the value thereof, to be re- 
a person described in the first or second paragraph of this section, shall be forfeited to the 
228 U.S.C. § 1355 (1982) provides: 

The district courts shall have original jurisdiction, exclusive of the courts of the States, of any action or 
proceeding for the recovery or enforcement of any fine, penalty, or forfeiture, pecuniary or otherwise, in 
curred caine: any Act of Congress, except matters within the jurisdiction of the Court of international 
‘Trade under section 1582 of this title. 

*Section 592 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1592 (1982) provides in part: 
(a) Prohibition 
(1) General rule 
Without regard to whether the United States is or may be deprived of all or a portion of any lawful 
duty thereby, no person, by fraud, gross negligence, or negligence— 
(A) may enter, introduce, or attempt to enter or introduce any merchandise into the commerce of 
the United States by means of— 
(i) any document, written or oral haga or act which is material and false, or 
(ii) any omission which is materi 
(B) may aid or abet any person to viele ‘subparagraph (A). 


© — wacibate 
A fraudulent violation of subsection (a) of this section is punishable by a civil penalty in an amount 
not to exceed the domestic value of the merchandise. 


Lesser penalties for gross icapliias id elliaeatien are ieeliegs 
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In a case involving a “substantial” claim arising under federal law, 
the district court has power to entertain a separate cause of action 
between the same parties based on state law, provided that the 
state and federal claims “derive from a common nucleus of opera- 
tive fact” and are sufficiently related so that plaintiff would “ordi- 
narily be expected to try [both claims] in one judicial proceeding 
nee soa f Gibbs, 383 U.S. at 725. 

As indicated, exercise of pendent jurisdiction is a discretionary 
matter and “involvement of federal law in a pendent claim is a 
factor significantly affecting the proper exercise of that discretion.” 
Network, 561 F.2d at 971. See also Hagans v. Lavine, 415 U.S. 528, 
548 (1974); Rosado v. Wyman, 397 U.S. 397, 425 (1974) (Douglas, J., 
concurring); 13 C. WRIGHT, A. MILLER & E. COOPER, FEDERAL 
PRACTICE AND PROCEDURE § 3567 (1984). In Network, the ap- 
peals court reversed the district court’s decision not to exercise 
pendent jurisdiction over a state court claim involving federal law 
because the lower court’s “decision was unresponsive to the consid- 
erations that govern the exercise of pendent jurisdiction when the 
pendent claim invokes federal law.” Network, 561 F.2d at 971. 
Absent regard for such considerations and because the court of ap- 
peals perceived nothing out of the ordinary that justified a refusal 
of pendent jurisdiction, the district court was held to have abused 
its discretion. That case does not hold, as defendant implies, that it 
is necessarily an abuse of discretion for a federal court to refuse to 
exercise pendent jurisdiction over a claim involving federal law. In- 
stead, it holds that the fact that the claim without an independent 
federal jurisdictional basis is one grounded in federal law should 
weigh in favor of exercising pendent jurisdiction. See, e.g., Hagans, 
415 US. at 548; Rosado, 397 U.S. at 425. 

Plaintiff cites several cases for the proposition that one federal 
court may assume jurisdiction over matters otherwise within the 
jurisdiction of another federal court. They are Florida Lime and 
Avocado Growers, Inc. v. Jacobsen, 362 U.S. 73 (1960), Rosado, 397 
U.S. 397, Romero v. International Terminal Operating Co., 358 U.S. 
354 (1959) and Lefson v. Esperdy, 211 F. Supp. 769 (S.D.N.Y. 1962). 
First, neither Romero nor Rosado clearly involves the jurisdiction 
of two federal courts. Both involve claims based on federal law 
which may be heard in state courts. (To the extent Romero involves 
pendent admiralty jurisdiction it is so narrow as to have little 
meaning beyond the facts of the case.) Second, the remaining two 
cases fail to establish plaintiff's claim that it is appropriate for the 
CIT to exercise pendent jurisdiction over a § 545 claim. Florida 
Lime, because it involved an action to enjoin a state statute’s en- 
forcement on federal grounds, was heard by a panel of three feder- 
al judges. The Florida Lime court held that the three-judge panel 
also had jurisdiction over other federal statutory claims which 
would normally be heard by a single district court judge. It is un- 
clear whether the court in Florida Lime grounded the three-judge 
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court’s jurisdiction over such claims on pendent jurisdiction princi- 
ples or solely on Congress’ intent with regard to the statute requir- 
ing a three-judge panel. Florida Lime, 362 U.S. at 85. Lefson, a dis- 
trict court case, involved one claim which was exclusively in the 
jurisdiction of the appeals court and another which ordinarily 
would be within the district court’s jurisdiction. The district court 
transferred both claims to the appeals court in order for the ap- 
peals court to consider pendent jurisdiction over the claim which 
was originally before the district court. In Lefson, because there is 
no appellate opinion, there is no evidence that the appeals court 
exercised pendent jurisdiction. Cf Thompson Tower Ltd. Dividend 
Housing Association v. United States, 228 Ct. Cl. 766, 771 (1981), 
citing Berdick v. United States, 222 Ct. Cl. 94, 612 F.2d 533 (1979) 
(transfer does not confer jurisdiction on the transferee court). 
Therefore, Lefson stands only for the proposition that the district 
court could not hear a claim which was within the exclusive juris- 
diction of the court of appeals. 

Plaintiff first argues that since the district court’s jurisdiction 
over § 545 claims is not exclusive * and since jurisdiction over § 592 
claims is exclusively in this court, judicial economy compels the ex- 
ercise of pendent jurisdiction by this court over § 545 actions. Judi- 
cial economy, however, is not necessarily an adequate basis for the 
exercise of pendent jurisdiction. Judicial economy is but one factor 
to be considered. See Gibbs, 383 U.S. at 725-26. In United States v. 
Gold Mountain Coffee, Lid., 8 CIT —, 597 F. Supp. 510, rehg 
denied, 601 F. Supp. 212 (1984), this court discussed the closely re- 
lated concept of ancillary jurisdiction, which plaintiff there sought 
to invoke regarding its § 545 claims.’ The court noted, among other 
factors to be considered before asserting ancillary jurisdiction over 
federal claims, the necessity of such juridiction to the just resolu- 
tion of the main proceeding. Plaintiff has shown no such necessity 
here. As the Supreme Court noted in Owen Equipment and Erec- 
tion Co. v. Kroger, 437 U.S. 365, 376 (1978): 


[A]ncillary jurisdiction typically involves claims by a defending 
party hauled into court against his will, or by another person 
whose rights might be irretrievably lost unless he could assert 
them in an ongoing action in a federal court. 

(footnote omitted). 


Plaintiff loses no rights if it is denied a hearing in this court of 
its § 545 claim; it may simply sue in district court. Although this 


‘It is unclear what plaintiff means by the term “exclusive” in this context. In one sense, plaintiff's argument 
is circular. If this court exercises jurisdiction, it will have ruled that the district court’s jurisdiction is not exclu- 
sive. In any case, this court does not rule on the issue of whether or not the distrit court’s jurisdiction over § 545 
claims is exclusive in relation to all other federal courts. 

5The distinctions between ancillary and pendent jurisdiction are unclear. Birmingham Fire Insurance Co. v. 
Winegardner and Hammons, Inc., 714 F.2d 548, 550 n.3 (1983); see, e.g., Aldinger v. Howard, 427 U.S. 1, 13 (1976). 
Thus, far, the Supreme Court has declined to decide if there are any “principled” differences between ancillary 
and pendent jurisdiction. Owen Equipment and Erection Co. v. Kroger, 437 U.S. 365, 370 n.8 (1978). 
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may be inconvenient for plaintiff, Congress apparently intended 
this result—as will be discussed infra 

Although the court’s exercise of pendent jurisdiction may not be 
limited by the requirement of necessity in every case, this court’s 
exercise of pendent jurisdiction is limited by Congressional intent, 
particularly the Congressional intent involved in Congress’ deci- 
sions dividing jurisdiction among the federal courts. One of the 
predecessor courts to the Court of Appeals for the Federal Circuit 
made this clear in declining to exercise pendent jurisdiction in sev- 
eral cases. Lockridge v. United States, 218 Ct. Cl. 687 (1978), in- 
volved patent, copyright and trademark claims arising out of the 
same set of facts, but the Court of Claims found it had jurisdiction 
over the patent and copyright claims only. The Court of Claims 
stated that it would not exercise jurisdiction if Congress expressly 
or impliedly negated its exercise as it had by limiting the court’s 
express jurisdiction to jurisdiction over two of the three types of re- 
lated claims. See also Thompson Tower, 228 Ct. Cl. at 771; Strick 
Corporation v. United States, 223 Ct. Cl. 262, 279, 625 F.2d 1001, 
1010 (1980); Eastport Steamship Corp. v. United States, 178 Ct. Cl. 
599, 614, 372 F.2d 1002, 1012-13 (1967). Similar negation is, at least, 
implied here. Congress has had a recent opportunity to review the 
jurisdiction of this court with the specific intent of eliminating con- 
fusion as to the jurisdictional demarcation between the CIT and 
the federal district courts, but Congress did not give the CIT, vis-a- 
vis the district court, either concurrent or exclusive jurisdiction 
over § 545 in rem forfeiture actions. 28 U.S.C. § 1582; H. Rep. No. 
96-1235, 96th Cong., 2nd Sess., 47-49, reprinted in 1980 U.S. CODE 
CONG. & AD. NEWS 3758-61. Rather, it gave this court jurisdic- 
tion over § 592 penalty claims.® 

Moreover, § 545 and § 592 claims are not related on an occasional 
basis only. Time and again such claims will arise out of the same 
set of facts. Congress obviously could perceive this, yet it gave this 
court no jurisdiction of any type over § 545 civil claims. In Gibbs’ 
terms the § 592 action here is a “substantial claim,” and both the 
§ 592 and § 545 claims “derive from a common nucleus of operative 
fact,” but the third Gibbs factor is missing. That is, plaintiff would 
not “ordinarily be expected to try [both claims] in one judicial pro- 
ceeding.” Such an expectation would be unfounded in light of the 
jurisdictional framework established by Congress.’? Thus, whether 
plaintiff seeks this court’s jurisdiction over its § 545 claim on the 
basis of ancillary jurisdiction as it did in Gold Mountain Coffee, or 
on the basis of pendent jurisdiction as it did here, no such jurisdic- 
tion seems appropriate. 


®Section 592 claims are normally in personam. United States v. Gold Mountain Coffee, Ltd., 597 F. Supp. 510, 
515, reh’g denied, 601 F. Supp. 212 (1984), and discussion infra. 

7 Judicial economy might best be served by concurrent jurisdiction of the district court and this court over 
§ 545 civil claims, since such claims are as likely to be related to district court § 545 criminal proceedings, as 
they are to § 592 actions. But Congress has never given this court concurrent jurisdiction. Therefore, such juris- 
diction may not be implied easily. 
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Another doctrine which is commonly applicable to issues arising 
in both federal and state courts is that of abstention. There is au- 
thority that a federal court may abstain from deciding an issue 
properly before that court when the issue involves an area of un- 
settled state law. See Thompson v. Magnolia Petroleum Co., 309 
US. 478 (1940) (bankruptcy court ordered to consent to submission 
of question of unsettled state property law to state court); United 
Services Life Insurance Co. v. Delaney, 328 F.2d 483, (5th Cir.), cert. 
denied, 377 U.S. 935, reh’g denied, 377 U.S. 973 (1964) (decision 
stayed until state court ruled on area of unclear state law); White 
v. Husky Oil Co., 266 F. Supp. 239 (D. Mont. 1967) (action stayed 
pending determination by state court of unclear state law); Richey 
v. Sumoge, 257 F. Supp. 32 (D. Or. 1966) (proceedings stayed to 
allow state court to determine legality of service of process under 
state law); see also Lehman Brothers v. Schein, 416 U.S. 386 (1974) 
(diversity case where Court remanded for consideration whether 
unclear question of state law should be certified to state court); 
Louisiana Power & Light Co. v. City of Thibodaux, 360 U.S. 25 
(1959) (action stayed until state court had opportunity to construe 
confused state statute); cf. Burford v. Sun Oil Co., 319 U.S. 315 
(1943) (abstention invoked to avoid needless conflict with the state’s 
administration of its own affairs). 

Although the federal courts in the cases cited above had jurisdic- 
tion over state law claims pursuant to federal statutes, they de- 
clined to exercise such jurisdiction—usually because controlling 
state law was undecided. Assuming this court has the power to ex- 
ercise pendent jurisdiction in this case, similar considerations 
weigh against exercising such nonstatutory jurisdiction. The § 545 
claim here raises important unresolved issues of law. For example, 
there are no criminal proceedings regarding the facts involved 
here, and it remains an open question whether civil forfeiture 
under § 545 must be connected to district court criminal proceed- 
ings. See One Lot Emerald Cut Stones v. United States, 409 US. 
232, 234 n.3 (1972); Gold Mountain Coffee, 597 F. Supp. at 514 n.5. 
It is also undecided whether the burden of proof in a § 545 action is 
different from that involved in a § 592 action.* Thus, this court 
would be presented with issues of, perhaps, first impression in an 
area over which the district court, by statute, has jurisdiction. 
Whether or not “abstention” is a useful analogy, discretion would 
seem to indicate that one of the courts specifically empowered to 
hear § 545 claims be given an opportunity to determine the essen- 
tial features of such claims. 

Plaintiff's second argument relates to the nature of the imported 
merchandise. It is admitted that the subject automobile did not 
comply with EPA emission standards and therefore did not con- 
form to mandatory requirements of the Clean Air Act, as amended. 


*Plaintiff's assertion that the issues in the two actions are identical is, therefore, in some doubt. 
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See 19 C.F.R. §§ 12.73(b)(5\ii) and (f) (1982).° Plaintiff apparently 
would characterize such an automobile as dangerous or inherently 
illegal.'’° Plaintiff suggests that the court in Gold Mountain Coffee 
recognized the possibility of jurisdiction over a § 545 forfeiture in 
the case of such illegal or dangerous goods. The court, however, 
was not faced with the issue of dangerous merchandise in Gold 
Mountain Coffee. The discussion in that opinion of illegal and dan- 
gerous merchandise took place in the context of a discussion of the 
relationship of § 545 forfeitures to criminal proceedings, and the 
court suggested a possible exception, in the case of goods which are 
illegal per se, to any requirement of collateral criminal proceedings. 

Whether or not pendent jurisdiction over the § 545 claim will be 
exercised involves the factors discussed previously, no matter what 
type of merchandise is involved. In the case of dangerous goods, 
plaintiff might argue that jurisdiction is necessary to prevent such 
goods from entering the commerce of the United States. But plain- 
tiff has not demonstrated an inability to obtain such relief pursu- 
ant to statutes within this court’s jurisdiction, by means of a § 545 
proceeding in district court or by administrative means. According- 
ly, there is no showing of a necessity for pendent jurisdiction over 
the § 545 claim and, therefore, plaintiff's motion rests solely on the 
basis of efficient use of judicial and legal resources. Given the pre- 
vious discussion of Congressional intent and of the consideration 
relating to pendent jurisdiction, the court declines to exercise pend- 
ent jurisdiction over § 545 claim on the facts of this case. 

The court turns now to defendant Tabor’s motion to dismiss." 
Apart from its right to forfeiture as a means of satisfying any 
unpaid money judgment, plaintiff's remaining claim for forfeiture 
of the automobile at issue arises by alleged implication from the 
words of § 592(c\(5). !* Plaintiff states that the statute intends that 


°19 CFR §§ 12.73(b\5Xii) and (f) (1982) provide: 
ENTRY OF MOTOR VEHICLES AND MOTOR VEHICLE ENGINES UNDER THE CLEAN AIR ACT, 


AMENDED. 
§12.73 Federal motor vehicle air pollution control. 
* * * (b) Requirements for entry and release. Each motor vehicle or motor vehicle enginee offered for 
importation or impo into the Customs territory of the United States shall be refused entry unless 
there is filed with the entry, in duplicate, a declaration verified by the importer or consignee which 


contains: 

* * * (5) A statement that: 

* * * (i) Such 1971 or sul uent model year motor vehicle or motor ae engine is covered by a 
certificate of ——— with Federal motor vehicle =— standards and is tagged or labeled in ac- 


cordance with applicable regulations in 40 CFR 
* * * (f) Prohibited importations. The importation of motor vehicles and motor vehicle engines, other- 
wise than in accordance with the provisions of this section, is prohibited. 
©The “prohibited” nature of the automobile relates more directly to § 592 remedies and is not determinative 
with regard to the motion under consideration. Plaintiff concedes that forfeiture based solely on the “prohibit- 
ed” nature of goods is not warranted under § 592, and that Count V of its complaint should be 
"The motion was filed in response to the direction of the court to the parties to file memoranda discussing 
Gold Mountain Coffee's impact on plaintiff's ex parte motion for an order designating a newspaper for publica- 
tion of a notice of arrest and auction of the automobile in question. An arrest warrant had already issued. De- 
fendant seeks to have that warrant quashed. 
'2Section 592(cX5) provides as follows: 
(c) Maximum penalities 
(5) Seizure 
If the Secretary has reasonable cause to believe that a person has violated the provisions of subsec- 
tion (a) of this section and that such person is insolvent or beyond the jurisdiction of the United States 
or that seizure is otherwise essential to protect the revenue of the United States or to prevent the intro- 
duction of prohibited or restricted merchandise into the customs territory of the United States, then 
such merchandise may be seized and, upon assessment of a montary penalty, forfeited unless the mone- 
Continued 
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the automobile be forfeited because defendant Tabor did not pay 
the administratively determined penalty within the time set by the 
Secretary of the Treasury or his delegee. 

There is agreement that under § 592 the goods will be “forfeited” 
if the penalty is not paid “within the time specified by law.” Plain- 
tiff argues, however, that the “time specified by law” in this case is 
the time administratively set by the Secretary. Plaintiff cites as 
the relevant “law” 19 C.F.R. § 171.32, which provides inter alia for 
payment of mitigated penalties within a specified period. If under 
palintiff's theory defendant is liable for forfeiture not because the 
goods were prohibited, but merely because it sought a mitigation 
ruling and disagreed with the reslt, requests pursuant to 19 U.S.C. 
§ 1618 (1982) for mitigation of penalties certaintly would be chilled. 
Of course, plaintiff's theory would only have this effect if mitiga- 
tion proceedings were the only administrative proceedings to which 
the phrase “within the time specified by law” applies. Plaintiff has 
cited no other “time specified by law.” As Tabor indicates, the pur- 
pose of § 1618 was to benefit the owner of seized merchandise. The 
court in United States v. Eight Rhodesian Stone Statues, 449 F. 
Supp, 193, 202 (C.D. Cal. 1978), stated the purposes of § 1618 as fol- 
lows: 


[Flirst to permit an administrative review of the propriety of 

the seizure and the equities involved before any formal court 

action begins, and second, to give a claimant to seized property 

a quick, expeditious method of getting his property back with- 

out the necessity of hiring a lawyer to defend a court proceed- 

ing. 
(emphasis added). 

Plaintiff's reading of the statutes does not serve these purposes. 
Even if there is no chilling effect because other “time[s] specified 

by law” in the administrative process are applicable, plaintiff's in- 
terpretation is not in keeping with the notion that plaintiff may 
freely litigate the basis and amount of penalties in this court. See 
19 U.S.C § 1592(e) (providing for trial de novo on all issues). It is not 
clear whether plaintiff is asserting that defendant’s right to trial 
de novo on liability is lost because the mitigated penalties were not 
paid. At the very least, plaintiff's view mandates a specific type of 
penalty, that is, sale of the seized goods. There is nothing in § 1618, 
or in any cited provision regarding administrative proceedings, 
which indicates that resort to administrative remedies will limit 
the right to a trial de novo regarding all issues, pursuant to 
§ 592(e). In fact, §592(e) indicates that trial will be de novo 
“{njotwithstanding any other provision of law.” 


tary oaeuege = within the time specified by law. Within a reasonable time after any such seizure is 

shall issue to the _— ee a written statement containing the reasons for 
the seizure. ‘After x seizure of merchan under this subsection, the Secretary may, in the case of re- 
stricted merchandise, and shall, in the case of any other conchenlies (other than ‘prohibited merchan- 
dise), return such merchandise upon the deposit of security not to exceed the maximum monetary pen- 
alty which may be assessed under subsection (c) of this section. 
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-In addition, plaintiff's reading of § 592(c) is difficult to reconcile 
with its own regulatory scheme. First, forfeiture cannot occur in a 
case involving more than $10,000 without court action. 19 C.F.R. 
§ 162.75(dX3). In this case, involving in excess of $10,000, plaintiff 
would have to obtain a judgment to be entitled to forfeiture. (There 
is no indication in § 592, that forfeiture, rather than seizure, is in- 
tended as a prejudgment remedy.) Second, under 19 U.S.C. § 1613(b) 
(1982), plaintiff is not entitled to retain more than the amount of 
the adjudicated monetary penalty, even if the goods are “forfeited.” 
Thus, if plaintiff were willing to immediately satisfy a monetary 
penalty judgment, sale of the goods under a claim of “forfeiture” 
would be a useless act. On the other hand, one might argue that 
Customs is entitled to sell the goods, even though it must return 
the excess proceeds, because Congress intended in this way to 
punish those who fail to pay administratively determined penalties 
timely. Neither penalties nor forfeitures, however, may be implied, 
rather they must be specifically provided. See Stapleton v. Two Mil- 
lion Four Hundred Thirty-Eight Thousand, One Hundred and Ten 
Dollars, 454 F.2d 1210, 1216 (8rd Cir. 1972); Baca v. Commissioner 
of Internal Revenue, 326 F.2d 189, 191 (5th Cir. 1964); Warner v. 
United States, 301 F.2d 327, 329, 157 Ct. Cl. 1,5 (1962). If Congress 
intended that plaintiff pay the penalties prior to suit by the gov- 
ernment in order to avoid potential forfeiture liability, it would 
have made this clear either in the statutes allowing suit in this 
court or in § 1618. 

Section 19 U.S.C. § 1613(b) makes it clear that the word forfeiture 
in § 592(cX5) is not used in the common sense of loss of the value of 
goods irrespective of the value of the monetary claim of plaintiff. A 
different type of “forfeiture,” one tied to the value of plaintiff's 
claim, is intended. In regard to this type of case, Congress appears 
to have provided a particular, but nonexclusive, manner for satis- 
faction of a judgment. This seems to be the only way to read 
§ 592(cX5), 19 U.S.C. § 1613), 19 U.S.C. § 1618, and the relevant 
regulations together in a logical manner." Accordingly, the court 
finds that Congress did not intend forfeiture as a remedy which is 
distinct from monetary penalties, and which may be stated as a 
separate claim in a case such as this. 

Finally, defendant Tabor seeks dismissal of the entire action on 
the basis of excessive delay. Tabor alleges laches and due process 
grounds. First, laches will not provide an adequate defense when 
the United States, acting in its sovereign capacity, sues on a statu- 
tory cause of action. Costello v. United States, 365 U.S. 265, 281 
(1961); Lane v. United States, 639 F.2d 758, 761, 226 Ct. Cl. 303 
(1981). Second, since all forfeiture claims are to be dismissed, and 
the arrest warrant quashed, it is not necessary to address defend- 


“If 19 CFR. § 162.75(dX3X2), allowing summary Seieene bn crest DANS. bee wane, oneness & 
cases. In this case, 19 C.F.R. § 162.75(dX3X1) precludes summary forfeiture even if the statute 


necessary in such 
could be read to permit it. 
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ant’s due process ground for dismissal of the forfeiture claims. 
Therefore, the only question remaining as a result of the motion to 
dismiss is whether the delay in filing suit provides the basis for an 
— non-laches defense to the monetary claims. 

The parties are in agreement that United States v. Eight Thou- 
sand Eight Hundred and Fifty Dollars, 461 U.S. 555 (1983), pro- 
vides the basic guidance in this matter. As indicated by defendant, 
delay in bringing suit to allow for administrative action with 
regard to seized goods is allowed. Eight Thousand, 461 U.S. at 566. 
But unreasonable administrative delay is not permitted under due 
process principles. Eight Thousand, 461 U.S. at 567. Plaintiff 
argues that Tabor could have asked for immediate referral for suit, 
thereby avoiding all administrative delay. But plaintiff does not in- 
dicate whether Tabor could have obtained referral for suit during 
the administrative process, when delay became apparent. Apart 
from this legal question and the question of the applicability of the 
Supreme Court’s decision to a penalty (rather than a forfeiture) 
case, there remain numerous factual questions regarding the con- 

‘duct of the administrative proceedings. Therefore, dismissal on the 
basis of unreasonable delay is not appropriate at this time. 
Accordingly, plaintiff's motion to amend the complaint is denied. 
Counts IV and V of the complaint are dismissed and the arrest 
‘warrant previously issued is quashed. 


(Slip Op. 85-54) 


SCHOENFELD & Sons, INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Before CaRMAN, Judge. 
Court No. 73-4-00898 


OPINION. AND ORDER 
[Judgment for defendant.] 
(Decided May 7, 1985) 


Freeman, Wasserman & Schneider (Louis Schneider, Angela P. Violin and Patrick 
C. Reed at the trial and on the briefs) for the plaintiff. 

Ps ir K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 

in Charge, International Trade Field Office, Commercial Litigation Branch, 

Civil Division (Judith M. Barzilay at the trial and on the briefs) for the defendant. 


CarMAN, Judge: The plaintiff has protested the classification of 
its imported merchandise as “Vegetables, dried, desiccated or dehy- 
drated * * * Other,” under item 140.55 of the Tariff Schedules of 
the United States (TSUS), as modified by T.D. 68-9. The parties 
agree that the merchandise is dehydrated green bell pepper, flaked 
or in pieces. Plaintiff contends, nevertheless, that the product is 
correctly classified under the spice provisions of the TSUS. Plain- 
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tiff claims the merchandise should be classified under item 161.71 
as “Paprika, ground or not ground,” or, alternatively, under item 
161.83 as “Pepper * * * capsicum or cayenne or red * * * Other,” 
or, in the second alternative, under item 162.15 as “Mixed spices, 
and spices * * * not specially provided for.” 

The crux of plaintiff's argument for all three claimed classifica- 
tions centers on the standards for spices outlined in headnote 1 of 
Schedule 1, Part 11, subpart B, TSUS: 


Suppart B.—Spices AND Spice SEEDS 
Subpart B headnotes: 


1. The articles described in this subpart embrace only such 
herbs, leaves, flowers, barks, roots, seeds, or other parts of 
plants which have practically no food value, and are suited and 
capable of being directly used, either whole, divided or ground, 
for culinary purposes as a seasoning or garnishment. 


The plaintiff argues that all articles which satisfy the three crite- 
ria of the headnote (i.e., that the articles (1) are parts of plants, (2) 
have practically no food value, and (3) are capable for use as a gar- 
nishment) should be classified under the spice provisions. Defend- 
ant contends that plaintiff's product, dehydrated bell pepper pieces, 
contains nutrition and therefore does not satisfy the requirement 
of having practically no food value. Defendant contends further 
that the headnote is exclusionary, with the spices subpart limited 
to include only those substances which meet the criteria, rather 
than that the subpart extends to include all substances which meet 
the criteria. 


DISCUSSION 


The terminology of headnote 1 indicates that only such parts of 
plants which have practically no food value and are capable of 
being used as a seasoning or garnishment are embraced by the sub- 
part “Spices and Spice Seeds.” All items meeting these criteria are 
not necessarily spices for customs purposes. A controlling factor in 
determining whether a product falls under the vegetable provisions 
(Schedule 1, part 8, subpart B, TSUS), and not the spice provisions, 
is the consonance of the qualities and uses of the dehydrated prod- 
uct with those of the product in its fresh form, which is admittedly 
a vegetable. See United States v. Schoenfeld & Sons, Inc., 44 CCPA 
179, 182 (1957). 

In Schoenfeld, the court considered the classification of onion 
and garlic powders. While recognizing that the terms “vegetable” 
and “spice” overlap, the court found that a vegetable may continue 
to be a vegetable for customs classification purposes even though it 
is “extensively used to flavor or give relish to food” or is “often 
used as a garnish.” Jd. at 181. The court found that the uses of 
garlic and onion in powdered form are not so different from their 
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uses as fresh vegetables “to justify a holding that the powders are 
not vegetables.” Jd. at 182. 

In the case now before the Court, plaintiff has similarly not 
shown that the uses of the dried green pepper pieces vary signifi- 
cantly from the uses of fresh green pepper to warrant classification 
of the dried green peppers as spices. There is a presumption that a 
vegetable continues to be classifiable as a vegetable after dehydra- 
tion. See id. at 182. The language of item 140.55 for dried vegeta- 
bles clearly describes the subject merchandise, which in its fresh 
form would be classified under item 137.10 as “Vegetables, fresh, 
chilled, or frozen * * * Peppers.” Plaintiff has thus not met its ulti- 
mate burden of overcoming the presumption that the government’s 
classification is correct. See Jarvis Clark Co. v. United States, 733 
F.2d 873, 876, reh’g denied, 739 F.2d 873 (Fed. Cir. 1984); 28 U.S.C. 
§ 2639(aX(1) (1982). 

The evidence introduced at trial supports the Court’s determina- 
tion that dehydrated green bell pepper pieces are used for similar 
culinary purposes as fresh bell peppers. While ample evidence dem- 
onstrates that dried green bell pepper is often used as a garnish- 
ment, fresh green pepper may also be suitable for such use. Wit- 
nesses for plaintiff testified that dried green pepper is used for 
color in salads, potato salad, salad dressings, stews, goulash and 
chicken with rice, Record at 19, and that dried green pepper is a 
substitute for fresh green pepper in such recipes as spaghetti sauce, 
meat loaf and pepper steak, Record at 118-19. Plaintiff's exhibit 13 
states that the use of sweet pepper flakes is “[a] convenient way of 
adding green or red pepper flavor to sauces, salads, vegetables, cas- 
seroles, when a fine diced pepper is called for.” National Restau- 
rant Ass’n & American Spice Trade Ass’n, A Guide to Spices 10 
(Tech. Bull. 190, 2d revision). Particularly detrimental to plaintiff's 
case is the label attached to plaintiffs exhibit 3, a jar of Spice Is- 
lands brand sweet bell peppers, which indicates that the dehydrat- 
ed product is a substitute for fresh green peppers. Stated on the 
label is the following: 


Spice Islands Sweet Bell Peppers is a dehydrated product 
which gives you the color and flavor of fresh green peppers. 
This product is —_— to use in an instant and is especially con- 
venient when a small amount of diced bell pepper is needed. In 
recipes with plenty of liquid, use this product right from the 
jar. For other dishes, rehydrate in cold water before adding to 
your recipe. 


Although testimony was offered that dried green peppers and 
fresh peppers are not interchangeable in all recipes, Record at 119, 
it appears to the Court that dried peppers are used for the same 
general purposes as fresh peppers. Certainly dried peppers are a 
practical substitute for fresh peppers in certain preparations (e.g. 
soup mixes, Record at 147-48), but that does not alter the essential 
qualities of the product as a vegetable. 
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Much ‘of the evidence introduced at trial focused on the nutri- 
tional value of dried green pepper flakes. The evidence suggests 
that the dried flakes contain little nutritional value in comparison 
with the nutritional value of fresh vegetables. Regardless of wheth- 
er this translates into “practically no food value” within the mean- 
ing of headnote 1, satisfaction of this criterion is not enough to 
transpose the vegetable into a spice. Various means of processing 
vegetables result in loss of nutrition. Record at 119-20; Plaintiffs 
Exhibits 16, 17 and 18 (photocopies of portions of various reference 
works and articles on the nutritional value of processed food). The 
Court has not been presented with information which demonstrates 
that the loss of nutritional value of the bell pepper as a result of 
dehydration is substantially different from the reduction in nutri- 
tional value which would occur with the flaking and dehydration of 
any vegetable. Drying and flaking or powdering generally does not 
transpose the identity of a vegetable. See Schoenfeld, 44 CCPA at 
182. Several dried vegetables, including garlic and onion, have been 
specifically provided for under the dried vegetable provisions of the 
TSUS. E.g., Item 140.30, Garlic and Item 140.40, Onions, TSUS. 
Dried green bell pepper flakes likewise retain the taste qualities 
and uses of fresh green peppers and are therefore properly classifi- 
able under item 140.55, TSUS, as other dried vegetables. 

Consideration of plaintiff's claimed classifications reinforces that 
the correct classification of dried bell pepper pieces is as dried 
vegetables. Regarding the claimed classification under item 161, 
TSUS, as paprika, ground or not ground, plaintiff presented evi- 
dence that the term “paprika” as used in the spice trade refers to 
any form of dried sweet peppers. On the basis of this evidence, 
plaintiff went on to argue that dried bell peppers should therefore 
be classified as paprika. 

Although paprika may be a generic term referring to wide varie- 
ty of capsicum peppers in Hungary or Europe, the Court is per- 
suaded that the term has a more limited application in the spice 
trade of the United States. The evidence establishes that paprika is 
from red peppers which are selectively bred for their red color. De- 
fendant’s Exhibit C at 4. Paprika is used almost exclusively in 
ground form, although the TSUS also provides for paprika not 
ground. Item 161.71, TSUS. Hortus Third, A Concise Dictionary of 
Plants Cultivated in the United States and Canada (3d ed. 1976) in- 
dicates that the source of paprika is from the longum group of the 
annum variety of the genus capsicum. The bell pepper is from the 
grossum group of the annum variety. Jd. at 219. All of the exhibits 
support the determination that paprika is notable for its brilliant 
red color and is most usually ground into a fine powder. 

TSUS item 161.83, “capsicum or cayenne or red” pepper, does not 
describe plaintiff's merchandise. This provision clearly refers to red 
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capsicum pepper of a hot or pungent variety.’ Although capsicum 
is the genus which includes green bell pepper, the testimony at the 
trial indicated that the term “capsicum” as used in the spice trade 
refers to pungent red peppers. Record at 137-38. Absent evidence of 
contrary legislative intent, terms employed in the TSUS are to be 
construed according to their common or commercial meaning 
rather than in their scientific sense. United States v. Sandoz Chem- 
ical Works, Inc., 46 CCPA 115, 118 (1959). 

The Summaries of Tariff Information (1948), while not necessari- 
ly indicative of legislative intent, 2 R. Sturm, Customs Law & Ad- 
ministration § 52.2, at 12-14 (8d ed. 1984), supports the factual de- 
termination that “capsicum pepper” denotes a pungent red pepper: 


Capsicum or red (cayenne) pepper (known also as chilli or 
chillies) is the fruit of the pungent species of Capsicum. (It is 
not to be confused with the sweet peppers, which are utilized 
principally as a green vegetable for salads or as “pimientos” 
for canning.) 


Summaries of Tariff Information 187 (1948). The Summaries of 
Trade and Tariff Information (1969) shows that the administrative 
view excluding bell peppers from the appellation “capsicum” has 
remained consistent and survived repeated enactments of the tariff 
provisions: 


Capsicum, cayenne, or red pepper is the dried fruit of the 
pungent varieties of the plant genus Capsicum, family Solana- 
ceae. The fruit are used principally in the dried and ground 
form as a seasoning for foods * * * . In the green or immature 
state such peppers (which are classifiable in item 137.10) are 
sometimes consumed fresh * * * . Other capsicum peppers not 
included in this summary are (1) sweet garden or bell peppers 
(item 137.10) * * * 


Id. at 191. Plaintiff has not demonstrated to the Court that Con- 
gress intended otherwise than the foregoing when adopting item 
161.83 as the provision for capsicum or cayenne or red pepper. 
Plaintiff's argument that the imported merchandise should have 
been classified under item 162.15, TSUS, as spices not specially pro- 
vided for, is also controvertible. As discussed previously in the 
opinion, a substance should not automatically be classified as a 
spice merely because it meets the criteria enunciated at headnote 
1. Additionally, defendant made the showing that the green pepper 
pieces contain some nutritional value: protein, fat, minerals and 
carbohydrates, Record at 164. This alone may mean that the dried 
green pepper has food value. But as other factors may also contrib- 
ute to food value, see, e.g., American Health Products Co. v. Hayes, 


‘Plaintiff states that its dried bell pepper flakes are not materially different from the peppers in Pasquale 
Russo, Strohmeyer & Arpe Co., 22 CCPA 125 (1984), which the court held had been properly classified under the 
provisions for capsicum or red pepper or cayenne, Tariff Act of 1930, par. 781, 46 Stat. 638 (repealed 1963). The 
description of those peppers—about 1 inch in diameter, dark red, and having a pungent or peppery taste—does 
not apply to plaintiff's merchandise. See id. at 126. 
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574 F.Supp. 1498, 1508-09 (S.D.N.Y. 1983) (suggesting food value is 
broader than nutritional value and contains elements of taste, 
aroma, nutrition and sustenance), aff'd per curiam, 744 F.2d 912 
(2d Cir. 1984), the Court is not convinced that the dried green 
pepper flakes have practically no food value. 


CoNCLUSION 


The Court finds that the culinary application of plaintiffs mer- 
chandise, dried green bell pepper flakes, is similar to that of fresh 
diced green bell pepper. The essential qualities and function of the 
product as a vegetable are not substantially changed. Even though 
often used as a garnishment, the product is properly classified as a 
dried vegetable. Defendant’s classification of plaintiff's merchan- 
dise under item 140.55 of the TSUS is correct and is accordingly 
upheld. 
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San Francisco 

Watch bracelets, an entirety 
with solid state electronic 
watches 


New York 

LCD watches, solid state digi- 
tal modules, cases, and 
bands, an entirety 


New York 
Cases and buttons for elec- 
tronic LCD watches 


New York 
Cases and buttons for elec- 
tronic LCD watches 


New York 
Cases and buttons for elec- 
tronic LCD watches 
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ASSESSED 
Item No. and rate 


Item 715.05, 
(716.14/716.18 
for modules) 

Item 720.24 or 
720.28 
Various rates 
for cases 

Item 740.35 
Various rates 
for bands 


Leisurecraft Products, Ltd. Item 716.10 
79¢ each 
Item 760.05 
12.5% plus 1.8¢ 
each for 
ballpoint pens 


Novus Electronics Corp. Item 688.36 
Various rates 
for modules and 
cases 

Item 740.35 
Various rates 
for bands 


Temlex Industries, Inc. 84-11-01552 | Item 740.34 
27.1% for bands 

Item 774.55 
7.3% for straps 





DECISIONS—Continued 


d rate | Item No. and rate 


Item 688.36 
5.5%, 5.3%, 
5.1%, or 4.9% 
for items 
marked A 

Items 656.25, 


5.1%, or 4.9% 


Item 688.36 
5.5%, 5.3%, 
5.1%, or 4.9% 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


US. v. Texas Instruments, 
Inc., 673 F.2d 1375 (1982) 


PORT OF ENTRY AND 
MERCHANDISE 


New York 

LCD watches, solid state digi- 
tal modules, cases, 
bands for solid state digital 
timepieces with buttons, 
items marked A and B 


New York 

LCD pen watches, solid state 
digital modules, and ball 
point pens for solid state 
digital timepieces; an en- 
tirety 

New York 

Electronic LCD watches, solid 
state digital modules, cases 
and bands for solid state 
digital timepieces with but- 
tons, an entirety 


New York 
Bands, an entirety 
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JUDGE & 
DATE OF 
DECISION 


Michelin Tire Corp. 


mane COURT NO.|  yREUATION ; 


rear Countervaili g 
duties 
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U.S. Court of International Trade 
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